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IN THE 
| UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CALVERT CLIFFS* COORDINATING COMMITTEE, INC., 
NATIONAL WILDLIFE FEDERATION, and 
THE SIERRA CLUB, 


Petitioners, 


U.S. ATOMIC ENERGY COMMISSION, 
UNITED STATES OF AMERICA, 


Respondents. 
a 


BRIEF FOR PETITIONERS 
—— 


ISSUES PRESENTED 


1. Whether the Atomic Energy Commission violated the National 


Environmental Policy Act by failing to accept the Burden of 


Investigating adverse environmental effects of nuclear power 
plants in its public hearings? 

2. Whether the Atomic Energy Commission violated the National 
Environmental Policy Act by establishing March 4, 1971 as the first 
date on which it would begin considering the adverse environmental 
effects of nuclear power plants in its public hearings? 

3. Whether the Atomic Energy Commission violated the National 
Environmental Policy Act by refusing to consider any evidence of 
the adverse environmental effects of nuclear power plants where 
state, regional, or Federal environmental standards exist? 

4. Whether the Atomic Energy Commission violated the Netional 
Environmental Policy Act by refusing to establish procedures for 


meaningful consideration of environmental effects of nuclear 


power plants now under construction? 


STATEMENT PURSUANT TO RULE 8 (d) 


There is now pending before this Court the case of Calvert 
Cliffs' Coordinating Committee, Inc., et al. v. United States 
Atomic Energy Commission, et al. (No. 24,839) which involves a 
challenge to one aspect of the rule making adopted by the Atomic 
Energy Commission in implementation of the National Environmental 
Policy Act as applied to a particular nuclear power plant. One 
aspect of this case involves a challenge to the same portion of 


the general rules of the Atomic Energy Commission which are chal- 


lenged in No. 24,839. Pursuant to a request by petitioners in 


No. 24,839, Judge Wright (Acting Chief Judge) entered an order 
on February 12, 1971, ordering that these two cases be set down for 
argument on the same day and before the same division of this Court. 
Much of the relevant record on review is identical in the 
two cases. For this reason and in order to reduce costs petitioners 
have reproduced most of the relevant materials in the Joint Appendix 
of one, but not both, of the cases. Because reference to the Joint 
Appendices of each case may occur in both briefs the references in 
the briefs shall be to Jt. App. (Vol. I) to indicate the Joint 
Appendix in No. 24,871 and to Jt. App. Vol. II) to indicate the 
Joint Appendix in No. 24,839. 
Finally, the written argument in No. 24,839 is virtually 
identical to one of the written arguments in No. 24,871. Thus 


virtually the same argument appears in both briefs. 


REFERENCES TO RULINGS 


In this proceeding petitioners claim that Appendix D of 
10 CFR Part 50, adopted by the Atomic Energy Commission on December 
4, 1970 (Jt. App. (Vol. I) 5)*, is, in certain critical respects, 


contrary to the National Environmental Policy Act. 
STATEMENT OF THE CASE 


On January 1, 1970, the President signed the National 
Environmental Policy Act of 1969 (hereinafter NEPA) which became 
effective immediately (Add. 6A)**. On December 4, 1970, the Atomic 
Energy Commission (hereinafter AEC) adopted Appendix D to 10 CFR 
Part 50 as a statement of the procedures to be followed in imple- 
menting NEPA. Jt. App. (Vol. I), 5. Two prior drafts of Appendix 
D (35 Fed. Reg. 5463 (April 7, 1970) and 35 Fed. Reg. 8594 (June 3, 
1970) (Jt. App. (Vol. I)1) were circulated for aOR by the AEC. 

Petitioners submitted comments with moarest to the June 3, 1970, 


version of Appendix D on June 29, 1970 (Jt. App. (Vol. II)31)*** and 


ES 


* 


- References to "Jt. App. (Vol, I)" are ta the Joint Appendix --- 
in this case. 


#* References to "Add." are to the addendum bound with this brief. 
| 


*k* References to "Jt. App. (Vol. II)" are to the Joint Appendix 
in No. 24,839. ; 


November 12, 1970 (St. App. (Vol. IT) 75). The final version of 
Appendix D adopted on December 4, 1970, was totally inadequate 


and petitioners filed their Petition for Review on December 7, 1970. 
STATUTES AND REGULATIONS INVOLVED 


The statute involved, the National Environmental Policy 
Act of 1969, is set forth in the Adden@um bound with this Brief. 
Adé. 6A . The regulation involved, Appendix D of 10 CFR Part 50, 
is set forth in the Joint Appendix in this case. Jt. App. (Vol. 


I)5. 


ARGUMENT 


Introduction 


Each year sees our streams and rivers increasingly 
loaded with pollution, the quality of their water 
Gegraded below tolerable limits, and their burden of 
waste materials clogging sanitation plants or washed 
up on the shores of parks and beaches 


x * * * * * 


So we might inventory each of the other natural 
resources -- minerals, hydroelectric power, re- 
creation, and wildlife. For each of them, the sad 
story is the same -- too little, too late. 


105 Congressional Record 15979 (August 17, 1959) 


With these words Senator Murray of Montana introduced S. 2549, 


the Resources and Conservation Act of 1959. It was not 


until December 22, 1969 that Congress, by enacting the National 


ee 


Environmental Policy Act (hereinafter NEPA), gave to|all federal 
agencies and departments the power and responsibility to deal with 
the National environmental crisis. 
The issue before the Court in this proceeding is whether the 

Atomic Energy Commission (hereinafter AEC) has fulfilled the obliga- 
tions imposed upon it by NEPA. The AEC has adopted Appendix D of 
10 CFR, Part 50 (hereinafter Appendix D), asa statement of its 
policies and procedures for the implementation of ee Jt. 
App. (Vol. I), 5. It is our contention that without any rational 
basis and in violation of the Peerieandace of NEPA, the AEC in 
Appendix D has narrowly limited its responsibilities to investigate 
and resolve environmental problems associated with the issuance of 
construction permits and operating licenses for nuclear power plants. 

The enactment of the National Environmental Policy Act was : 
the result of a Congressional awareness of the environmental crisis 
which faces the Nation - the crisis which Senator Murray saw ten 
years earlier. (S. Rep. No. 91-296, 9lst Cong., 1st Sess. (1969) p- 4) 


(Add. 14A )- The major cause of this crisis has been the 


(S. Rep. No. 91-296, supra, P- 5 (Add. 15a ):? 


eee ee 


The bill was signed on January 1, 1970 and became effective | 
immediately. 42 U.S.C. 4321 et seq. (P. L. 91-190). A copy of 
the statute is reproduced in the Addendum bound with this brief. 


Add. 6A. 


| 
The AEC has adopted interim guidelines for its internal 
procedures in implementing NEPA.35 Fed. Reg. 9042 (June 11, 1970). 


Those guidelines are not in issue here. A 


Failure to formulate a comprehensive national [environmental] 
policy. . . Policy is established by default and 

inaction. Environmental problems are only dealt with when 
they reach crisis proportions. Public Gesires and aspirations 
are seldom consulted. Important @ecisions concerning the 

use and the shape of man's future, environment continue to 

be made in small but steady increments which perpetuate 
rather than avoid the recognized mistakes of previous 

Gecages. (Brackets added) 


In NEPA Congress responded to the growing environmental crisis 


and its causes in three ways. First, NEPA sets forth in Section 101 


(Add. 6A ) a broad and comprehensive statement of environmental 
objectives which in effect, amends the authorizing legislation for 
all federal agencies and Raper ementSto include these environmental 
objectives in their legislative mandates. S. Rep. No. 91-296, supra, 
p. 9 (Add. 19A )- 

Second, NEPA establishes in the Executive Office of the 
President, a Council on Environmental Quality to analyze and 
interpret environmental trenés, to appraise Federal Government 
programs in light of the environmental policy established by NEPA, 
to be responsive to the scientific, economic, social, esthetic 
and cultural needs of the Nation and to formulate and recommend 
national policies to promote the improvement of the quality of 
the environment. Section 202 of NEPA (Add. 8A ).- 

- Pinally NEPA requires all Pederal departments and agencies to 
interpret and administer their policies, regulations and public 
laws, to the fullest extent possible in accordance with the environ- 
mental objectives of Section 101 of NEPA. Section 102(1) of NEPA. 


(Add. 7A i This latter directive was accompanied by eight specific 


3 


procedures which all federal agencies and departments must follow 


in order to insure compliance with the environmental policies set 


forth in Section 101 of NEPA. Section 102(2) of NEPA. (Add.7A-8a)- 


The purpose of Section 102 was explained in the Senate Committee 
3 


Report (S. Rep. No. 91-296, supra, pp. 19-20 (Add .29A-30A ) = 


The policies and goals set forth in section 101 can be 
implemented if they are incorporated into the ongoing 
activities of the Federal Government in carrying out its 
other responsibilities to the public. In many areas of 
Federal action there is no body of experience or precedent 
for substantial and consistent consideration of environ- 
mental factors in decisionmaking. In some areas of Federal 
activity, existing legislation does not provide clear 


authority for the consideration of environmental factors 
which conflict with other objectives. 


* * * * 


To remedy present shortcomings in the legislative 
foundation of existing programs, and to establish action- 
forcing procedures which will help to insure that the 
policies enunciated in Section 101 are implemented, Section 
102 authorizes and directs that, the existing body of 
Federal law, regulation, and policy be interpreted and 
administered to the fullest extent possible in accordance 
with the policies set forth in this act. It further estab- 
lishes a number of operating procedures to be followed 

by all Federal agencies. 


The operating procedures required by Section 102(1) and 102 
(2) (A) (B) (D) and (G) require that agency decisions be made only after 
full consideration has been given to environmental amenities and 


values, alternative courses of action, ecological information in planning 


and development and the general principles in Section 101. In the 


ee ———————— H 

3/ Section 102 was not included in the original House bill and was 

= based on the provision as originally included in the Senate 
bill. H. Conf. Rep. No. 91-765, 91st Cong., 1st Sess. 


Add. 60A-61A. 


case of federal actions significantly affecting the eetronment 
Section 102(2) (ce) requires the federal agency to prepare a detailed 
statement on the environmental considerations relevant to the pro- 
posed action. This detailed statement must accompany the agency 
proposal for action through the agency review process. Thus, in 
certain cases, the agency in the course of making its decision on 
proposed actions must not only condition Sts action upon full 
consideration of environmental values but must also meet the additional 
burden of preparing 2 @etailed analysis of environmental factors 


relevant to the proposed action prior to the final decision being made. 
4 


4/ 
The AEC adopted Appendix D on December 3, 1970. Much of 
5/ 


what appears in that Gocument is not at issue here. The points 
in contention @o, however, involve the heart of Appendix D and 


challenge the AEC's failure to adopt regulations which will make 


———— OO — ee 


4/ D was publ 
The second 
Jt. App. 


could con: logical environmental factors. That 
wholly indefensible position has been abandoned in the current 
Appendix D. 


5/ For instance, Paragraph 6 of Appendix D (Jt. App. (Vol. I)9) 
requires that the environmental statement include a full dis- 
cussion of the wat i cts of the particular nuclear 

plant even where t i ived a certification 
under Section 21(b) lity Improvement Act of 
1970} from the state that the proposed plant will comply with 
the state's general water quality standards. There is nothing 
in the Water Quality Improvement Act of 1970 or in NEPA t9 
suggest that this should not be the case but there is some 
legislative history to the contrary. See in particular 115 
Cong. Rec. (Daily Ed.) $ 12104-12121 (October 8, 1969) and 
the staff analysis of the changes agreed upon as of October 8, 
1969, in NEPA and the Water Quality Improvement Act of 1970 
(115 Cong. Rec. suprar, pp. S 12116-12117). This legislative 


9 


environmental protection a meaningful aspect of its issuance of 
6 i 


permits and licenses for nuclear power plants. 


A. The AEC Refuses to Accept Responsibility to Take Affirmative 
Action to Protect the Environment. 


The AEC now conducts public hearings before the issuance of 


any construction permit for a nuclear power plant and before the 
z 7/ 
issuance of most operating licenses for nuclear power plants. The 


Ee  ——— 


(footnote 5/, cont'd.) 

history would at most indicate that a federal agency is relieved 
of the obligations of Section 102 (2) (C) of NEPA with regard 

to preparation of an independent in depth study of the impact 

of the proposed federal action on the quality of adjacent 
waters. It would not, of course, affect the agency's general 
responsibility under Sections 101 and 102 of NEPA to provide 

in its decision-making processes for the highest environmental 
protection with respect to water quality that the evidence 
presented to the agency requires. 


For an excellent discussion of the AEC's procedures see 
Green, Safety Determinations in Nuclear Power Licensing: A 
Gritical View (43 Notre Dame Lawyer 633 (1968) ) 4 - 


Section 189(a) of the Atomic Energy Act of 1954/ (42 U.S.C. 
2239(a)) requires a public hearing before the AEC can issue 

a construction permit. It also provides that the AEC may issue 
an operating licensing without a hearing in the absence of a 
request for a hearing by an interested person. |'As a practical 
matter most operating licenses now considered by the AEC are 
granted only after a public hearing. 


10 


construction permit hearings are held even when the only parties are 
the applicant an@ the AEC staff, both of whom urge issuance of the 
construction permit or operating eee Nonetheless the hearing 
board (Atomic Safety & Licensing Board) must satisfy itself that the 
applicant has met its burden of proving that in light of the health, 
safety and public defense the permit or license should be issued. 
Appendix D does not establish a parallel procedure for environmental 
ees! Unless some member of the public intervenes in the 


hearing and raises environmental issues neither the environmental 


issues nor the detailed environmental statement prepared with respect 


to the plant will be before the board or considered by it. Even the 
notice of hearing which defines the other issues to be considered 

at the hearing does not indicate that environmental considerations 
can be raised. Thus the AEC attempts to avoid the burden imposed 
upon it by NEPA ané refuses to assume responsibility for environmental 


protection throughout its review processes. 


SS —————————— 


8/ Even an operating license hearing can be held without any inter- 
vening party if the BEC determines not to exercise its option 
to by-pass the hearing. : . 


The AEC has determined tha r issuance of con- 
struction permits or operating licen power reactors 
involve "major federal actions signi 
quality of the human environment”. 

a environmental statement wi 


each plant. 
statement will only c 
differ significantly from fac 


construction permit application. 


7 
e 


1l | 
i 
B. The AEC Illegally a the Date Upon Which it will 
Comply with NEPA. : = 
The public hearings held by AEC prior to issuance of 
construction permits and operating licenses have been! a part of 
the AEC procedure for seventeen years and have sere eee a 
consideration of the impact of the plants" radiological release 
upon the environment. In Paragraph lla of Appendix D (Jt. App. 
(Vol. I), 10) the AEC (alleging a need for a “transition” period 
(Jt. App. (Vol I), 6)) refuses to allow non=radiological enw On 


issues to be raised at any hearing, notice of which appear in the 


Federal Register before March 4, 1971. This delay in implementing 


NEPA is totally unwarranted and directly conflicts with NEPA and 


the cases decided under NEPA. 


C. The AEC Prevents a. Pull Consideration of the Environmental 

Impact of a Nuclear Power Plant by Totally Deferring to Any 

and All State, Regional, and Federal Environmental Standards. 

The AEC hearing is a de novo review of all issues raised 
ae 

by intervenors with respect to the application for a construction 
permit or operating license. Two of the three menbers of the hearing 
panel are technically or otherwise specially cunlitied to review 
the application. In Paragraph llb of Appendix D this de novo review 
process is seriously hampered by the AEC's refusal | to permit evidence 


to be received on the possible adverse mo PETES Hl impact of any 


12 


aspect of the plant where a state, regional or federal authority 
has certified that the plant meets environmental standards set 
by that authority (St. App. (Vol I), 10). Certification of com- 
pliance with 2 state, regional or federal environmental standard, 
no matter how weak or inadequate the standard when applied to 
a particular plant, is accepted by the BEC as conclusive evidence 
that the plant will not have an adverse environmental impact. By 
this device the AEC completely stifles its review of the environ- 
mental impact of nuclear power plants. 


D. The AEC will Permit Construction-of Nuclear Power Plants to 
Proceed without taking steps to provide the Highest Level 
of Environmental Protection. 


When the AEC considers the issuance of an operating license, 


it does not consider the major investment of the applicant and is 


concerneé solely with protection of the public health and safety 


and national defense. See Power Reactor Development Co. v- IUEW, 
367 U.S. 396 (1961). Thus, health and safety issues can be left 
open at the construction permit hearing with the knowledge that they 
will be fully reviewed at the operating license hearing. Under 
NEPA, consideration of adverse environmental effects and corrective 
action to be taken to avoid these effects occursin light of the 
alternatives to the proposed action. (Sections 102 (2) (c) (iii) and 


102 (2) (D) of NEPA). Thus cost and time delays become elements in 


13 


the formula. In Paragraph 1 of Appendix D (Jt. App. (Vol. I), 9) 
the AEC recognizes the need to provide immediate environmental 
review of those plants for which construction permits have been 
issued without regard to environmental factors and for which the 
future issuance of operating licenses will include a consideration 
for the first time of the adverse environmental effects. But the 
‘AEC refuses to require the holders of these construction permits to 
respond to an order to show cause why construction of their plants 
should not be suspended pending completion Se the detailed environ— 
mental statement. The AEC also refuses in hese cases to impose 
any conditions on the construction permit where such conditions are 
warranted for environmental protection. In both aspects the AEC 
is shirking its responsibilities under NEPA by allowing the passage 
of time and the expenditure of funds by a power Conpany, to, asa 
practical matter, prevent the highest possible levél of environ- 


mental protection. 


E. The AEC Refuses to Place as Much Emphasis on Environmental 
Protection as it does on Other Equally Important Matters of 
Public Interest. i pee es 


The AEC now requires all holders of construction permits 


to update the equipment and design of their plants when technological 
advances make it possible to substantially improve public health 

and safety protection. Section 50.109(a) of 10 CFR Part 50. in 
Appendix D the AEC has refused to apply this "backfitting" require— 


ment where it would substantially improve environmental protection 


14 


(Jt. App. (Vol. 1), 7) thereby relegating environmental protection 
to a secondary status in the AEC's program of continually monitoring 


nuclear power plants. 


Thus, the question at the heart of this proceeding is whether 


the AEC, in adopting Appendix B has complied with the requirements 


of Section 102 of NEPA to the "fullest extent possible”. The AEC 
has adopted not only an excessively narrow construction of its 
obligations under Section 102 of NEPA but is in ‘several respects 

in @irect conflict with Section 102. . The portions of Appendix D 
here in question and the accompanying statement of reasons for their 
enactment are contrary to law and arbitrary and capricious. See 
Eastern Central Motor Carriers Association v. U.S., 239 F. Supp. 
591, 594-595 (D.C., 1965); Dell Publishing Co. v- Summerfield, 

198 F. Supp. 843 (D.C., 1961) affirmed 113 U.S. App. D.C. 1, 303 

FP 2d 766; East Texas Motor Freight Lines v. U.S. 96 F. Supp. 424, 
427-428 (N-D. Tex., 1951)- We urge this Court to declare invalid 
those portions of Appendix D which are not in compliance with 
Section 102 of NEPA and to direct the REC to immediately adopt 
regulations which are "to the fullest extent possible” in compliance 


with Section 102 of NEPA. 5 U.S.C. Section 706 (1) and 706 (2) (A). 


I. 


The Atomic Energy Commission Violated 

the National Environme ntal Policy Act By 
Pailing to Accept the Burden of Investigating 

Sp Environmental Effect of Nuclear 


‘Power Plants in its Public Hearings 


15 


It is by now well established that where health, safety, 


environmental protection and other similar public interests are 
concerned a federal agency has the burden of Sorin that its 
proposed action best serves the public interest involved. See 
Scenic Hudson Preservation Conference v- FPC, ___ra (involving 
environmental considerations); Office of Cm ontions of the 
United Church of Christ v. FCC, __ U.S. App. D.C. 7 359 
F. 2a 994, 1001 (1969) (involving public interest ih broadcasting; 
Environmental Defense Fund, Inc. v. Finch, U.S. App. D.C. 

, 428 F. 2a 1083, 1091 (1970) (involving public health 
standards in proceedings to set pesticide tolerances on raw agri- 
cultural products; Power Reactor Development Co. ve IUEW, supra, 
p. 404 (involving public health and safety in the construction and 
operation of nuclear power plants). The enactment of NEPA was a 
reaffirmation of this principle with respect to environmental pro- 
tection as applied to all federal agencies. Sections 101 and 102 
of NEPA. | 

In Appendix D the AEC attempts to avoid this burden of 
proof with respect to environmental protection. Paragraph 13 of 
Appendix D (Jt. App. (Vol. I), 10) specifically excludes environmental 
issues from any construction permit or operating license hearing 


unless an intervenor to the hearing raises such issues. Thus, 


ne 


10/ The applicant and the regulatory staff of the AEC (which is 

allegedly separate and apart from the AEC and its Commissioners) 
are parties to all hearings. Inasmuch as these hearings are, as 
a practical matter, only scheduled when the applicant and the 
staff have reached agreement, there is no real possibility that 
either of those parties will even raise an environmental issue. 


the AEC denies that it has the burden when acting through the 

Atomic Safety and Licensing Boaré, to consider the adverse environ- 

mental impact of the plant. uf Section 102(2) (c) of NEPA specifically 

requires a federal agency which, as here, has prepared a detailed 

environmental statement with respect to proposed action, to include 

that detailed statement in all agency review processes. Paragraph 

13 of Appendix D is in clear violation of that statutory obligation. 
This is particularly distressing in the face of the normal 


operation of the BEC. The AEC Rules of Practice, 10 CFR Part 2, 


Section 2.104(b) (2) provide that in an uncontested proceeding the 
12/ . 
Atomic Safety and Licensing Board will sua_sponte examine the 


application to Getermine if review by the regulatory staff of the 
AEC of the application was adequate and if the issuance of the 
reauested permit or license is consistent with the health and safety 
of the public. Thus, the public hearing is an integral and important 
part of the AEC review process. It is the first and - unless there 


is an appeal - the only opportunity for the AEC (as opposed to the 


i 


11/ The BEC in its regulations is scrupulous in separating the 
regulatory staff, which reviews the application for a construc- 
tion permit or an operating license, from the Atomic Safety 
and Licensing Board. See for instance Sections 2.719 and 

2.780 of 10 CPR Part 2. 


See 10 CPR, Part 2, Section 2.721(d) conferring upon the 
Atomic Safety and Licensing Boards the authority of the pre- 
siding officer. Under present AEC practice all hearings are 
conducted by the three member boards rather than by a single 
presiding officer. : 
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regulatory staff) to reveiw the application. In addition, the 


Atomic Safety and Licensing Boards are composed of at least two 
members who "have such technical or other qualifications as the 
Commission deems appropriate to the issues to be aecided” (Section 
191a of the Atomic Energy Act of 1954 as amended by P.L. 91-560, 

84 Stat. 1472 (December 19, 1970)) and who would therefore be able 

to provide special technical expertise in reviewing the environmental 
statement and issues. By excluding the environnental statement 

from the record of these uncontested proceedings the AEC has rele- 
gated environmental considerations to a second class status. 

In light of the enormous cost involved in preparing a full 
factual intervention in the complex construction permit ‘or operating 
license hearing the general public will often have to rely upon the 
Atomic Safety and Licensing Board to ensure that adequate protection 
for the environment has been provided by the applicant just as the 
public now relies upon that Board to ensure that the applicant has 
provided adequately for the public health and safety. 

Even if Section 102(2)(C) of NEPA did not require the agency 
to include the detailed environmental statement in the agency's 
review process, the requirement would exist as a matter of general 
administrative law. In Udall v. FPC, 387 U.S. 482 (1967) and Scenic 
Hudson’ Preservation Conference v. FPC, 354 F. 2d 608 (C.A. 2nd, 
1965) cert. den. 384 U.S. 941 (1965), the Courts made clear the 
obligation of a federal agency to include in the record upon which 


the federal action is based all data relevant to that action. It 


is the Atomic Safety and Licensing Board which makes’ the initial 
Gecision to issue a construction permit or operating license. 13/ 
If the detailed environmental statement is relevant to the agency 
review process and if environmental issues must be considered in 

the agency review process, as is clearly the case under NEPA, then 


under Udall v. FPC, supra, and Scenic Hudson Preservation Conference 


v. FPC, supra, the Safety and Licensing Board must have the detailed 


statement before it ané must consider environmental factors in 


its review. 

The problem created by Paragraph 13 of Appendix D is 
intensified by the failure of the AEC to alter its form of notice 
for purposes of construction permit and operating license hearings 
to reflect its new authority as a result of the enactment of NEPA. ar 
Section 2.104 of 10 CPR, Part 2 sets forth general requirements 
for a notice of hearing. See 35 Fed. Reg. 16749 (October 29, 1970) and 
35 Ped. Reg. 17679 (November 17, 1970) for examples of the actual 
notices given for construction permit and operating license proceedings. 
Pursuant to this regulation the issues to be covered at the hearing 


are brought to the attention of the public. Unless the notice 


13/ Under the recently amended AEC Rules of Practice (10 CFR, Part 
2, Section 2.764, 36Fed. Reg. 828 ( January, 1971)) the 
Board decision to issue an operating license authorizes full 
operation of the plant regardless of any appeal unless a special 
finding is made by the Board. If an appeal is taken it is 
heard by the Commission itself, or by a Safety and Licensing 
Appeal Board. Section 2.785 of 10 CFR Part 2. 


This is particularly important because in State of New Hampshire 
v. AEC 406 FP 2d 170 (C-A. lst, 1969) cert. denied 395 U.S. 962 
(1969) it was held that the AEC did not have authority to con- 
sider non-radiological environmental factors. 
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includes a specific reference to the AEC's new authority to 
consider environmental factors and to the requirements of Appendix 
D, the public, whose only notice of a proposed hearing is the 
Federal Register notice, will not know that unless there is an 
intervention and unless the intervenor raises environmental 

issues these issues will not be considered at the proceedings and 


the Safety and Licensing Board will not have the detailed environ- 


mental statement before it for review. 


II. 
- - | 
The Atomic Energy Commission Violated the 
National Environmental Policy Act by Establishing 
March 4, 1971, as the First Date On Which) It 
Would Begin Considering the Adverse Environmental 
Effects of Nuclear Power Plants In Its Public Hearings 


Although the AEC now concedes that it has the authority and 
the duty to consider non-radiological environmental factors (a 
concession which was not made either in the April 2, 1970 (35 
Fed. Reg. 5463) or June 3, 1970 (35 Fed. Reg. g594) (Jt. App. (Vol. 
1), 1) versions of Appendix D), it nonetheless postpones the 
effective date of that authority by limiting the provisions of Para- 


graph 1l(a) of Appendix D (Jt. App. (Vol. 1), 10) to proceedings Fae 
| 15, 
which notices of hearing were filed on or after March 4, 1971. 


ee 
| 

15/ The addendum attached to this brief includes a list of all 
of those nuclear power plants for which construction permits 
or operating licenses were issued since January 1, 1970 or 
for which notices of hearing were filed before March 4, 1971. 
(Add.1A-5A) For these admittedly "major Federal actions sig- 
nificantly affecting the quality of the human environment" (Section 
102 (2) (c) of NEPA) all of which have occurred or will occur 
after January 1, 1970), the AEC has arbitrarily decided that 
NEPA shall not fully apply. 
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NEPA became effective on January 1, 1970 and the AEC as of that date 
was required to consider environmental factors in its decision making 
process, a fact now concedeé by the AEC. The plain and obvious 
words of the statute do not permit a fourteen month hiatus. The 
entire legislative history is replete with references to the environ- 
mental crisis and the need immediately to begin conditioning all 
federal agency Gecisions upon adequate provision for environmental 
protection. For instance, S. Rep. No. 91-296, supra, P- 16-17 


(Add. 26A-27A) states: : 
Past neglect and carelessness are now costing us dearly, 
not merely in opportunities foregone, in impairment 
of health, and in discomfort and inconvenience, but also 
in a demand upon tax dollars upon personal incomes, and 
upon corporate earnings. The longer we delay meeting our 
environmental responsibilities, the longer the growing list 
of “interest charges” in environmental deterioration will 
run. The cost of remedial action and of getting on to a 
sound basis for the future will never again be less than 
it is today. 


Where a final Gecision by a federal agency occurs after 


January 1, 1970 the federal agency decision will be illegal unless 
z 16/ 
there is compliance with NEPA. In Sierra Club v. Laird (D. 


Aug, June 23, 1970) F. Supp. (appeal filed in the U.S. 


Court of Appeals for the Ninth Circuit) the court granted a 


16/ There may be some doubt as to whether NEPA requires the govern- 
ment to review final decisions which were made before January 
1, 1970. See Brooks v. Volpe (W.D. Wash., September 25, 1970); 
Investment Syndicates, Inc., v.- Richmond (D. Oreg., October 
27, 1970) ana Pennsylvania Environmental Council v. Bartlett 
(M.D. Pa., April 30, 1970). 


granted a preliminary injunction to restrain defendants from 
continuing channel cleaning work on the Gila River because 
such work had been under taken without compliance with NEPA. 
In Environmental Defense Fund v. U.- S$. Army Corps of Engineers 
(D- D.C., January 15, 1971) ___F.Supp-__ the Court issued 

a preliminary injunction to halt construction of the Cross- 
Florida Barge Canal, a project which was authorized in 1942 
and for which construction began in 1964, on the ground that 
the Corps had not complied with the requirenents of NEPA. 

In Wilderness Society v. Hickel (D. D.C., april 23, 1970) 

the Court issued a preliminary injunction to prevent issuance 
of permits to construct the Trans-Alaska Pipeline because the 
Department of Interior had not complied with NEPA. In 

Texas Committee on Natural Resources v- U.S. cn. D. Tex., 
February 5,1970) ___F.Supp-____ the petitioners sought to 
prevent payment of a loan by the Farmers Home Administration 
for construction of a golf course on the ground that the 
construction would cause substantial damage to the environment 
The Court issued an order staying the grant of the loan pending 


an appeal because the passage of NEPA subsequent to the 


Court's devision made the likelihood of success on appeal 


substantial. 


The AEC explains its @ecision to postpone the effective 


date of NEPA until March 4, 1971 as follows (35 Fed. Reg- 


18470, December 4, 1970 (Jt App. (Vol I) 6)) 


In orgéer to provide an orderly period 
of transition in the conduct of the 
Commission's: regulatory proceedings 

and to avoid unreasonable delays in the 
construction and operation of nuclear 
power plants urgently needed to meet 
the national requirements for electric 
power, the issues a@escribed in paragraph 11 (a) 
.'. » May be raised only in proceedings 
in which the notice of hearing in the 
proceedings is published on or after 
March 4, 1971. 


Particularly disturbing is the AEC's facile assumption 
that there is a national power crisis for which the only 
solution is more power and that nuclear power has the 
reliability to fill that assumed need. Obviously, the ques- 
tion of the need for power and the best alternative for 
that need is a relevant issue in deciding, in a par- 
case, to what extent environmental protection should 
be provided. This is the thrust of the requirment in 
Sections 102(2)(C€) (iii) and 102(2) (D) that alternatives to 
the proposed action be fully investigated. See S. Rep. 
No. 91-296, supra, pp. 20-21. Add. 30A-31A But the AEC 
attempts to pre-judge this issue not for one reactor but 
for every reactor and in effect to place a self-mandated 


and assumed need for more nuclear generated electric power 


as superior to the Congressionally mandated and explicitly 


established requirement that matters of environmental pro- 
tection be given priority in all agency decisions on and 


after January 1, 1970. 


Significantly, the AEC as early as April 2, 1970 
implemented NEPA. See 35 Fed. Reg. 5463 where the original 
Appendix D is set forth. There has been ample time for an 
"orderly transition” since that date. But in that original 
Appendix D, as well as the June 3, 1970 Enenamene (35 Fed. Reg. 
8594 (Jt App. (Vol. I)) the AEC erroneously concluded that 
it did not have the authority to consider nomradiological 
environmental factors in its decision-making process. Thus 
if an additional "orderly transition" period is now necessary 
it is because of the AEC's persistent and erroneous a1/ 
interpretation of the clear intent of NEPA. tt is unreason- 
able that the public should suffer and that Congressional 


| 
intent should be frustrated by the AEC's own dérelictions. 


Finally,we reject the assumption that any ‘transition 


period is permissible or necessary. First, nowhere in NEPA 


or its legislative history is there any indication that a 


17/ See for instance the following statement in S. Rep. No. 
91-296, supra, p. 14 (Add. 24A): 


Many older operating agencies of the Federal 
Government, for example, do not at present < 
have a mandate within the body of their enabling 
laws to allow them to give adequate attention to 
environmental values. 
| 
* * * * 

Ss. 1075, as reported by the committee, would 
provide all agencies and all Federal officials 
with a legislative mandate and a responsibility 

i i tions on 
to consider. the consequences of their ac : x 
the environment. This would be true of en ee 
ing functions of independent agencies aa yi a 
the ongoing activities of the regular Federa 


agencies. 


transition ‘period is permissible. Second, as early as 

March 5, 1970,the President ordered all federal agencies 

to include in their existing public hearings a discussion 

of environmental factors. Executive Order 11514, March 5, 
1970, 35 Fed. Reg. 4247. Add. 63A Third, the Council 

on Environmental Quality in its Interim Guidelines (35 Fed. 
Reg. 7390,May 12, 1970) required all agencies to be in 
compliance with NEPA and Executive Order 11514 by June 1, 1970. 
All of these authoritative and, for purposes of this issue, 


dispositive pronouncements indicated that if any transition 


period was allowable it ended on June ¥,1970. 


Furthermore, there is no evidence in this record to 
support the theory that a transition period, even if per- 
missible under NEPA, is necessary. Paragraph ll(a) provided 
for raising environmental issues at construction permit 
and operating license hearings. These hearings have always 
involved many factual issues and, even before NEPA was 
adopted, involved issues related to the “ impact 


of the radioactive releases from the plant. Certainly in 


the case of any hearing in which evidence was still being 


18/ See 10 CPR Part 20 for the standards established for 
these releases. 


received there would not be an unnecessary delay if, after 
the passage of NEPA,the atomic Safety and Licensing Board 
were allowed to hear evidence on and to decide issues 
respecting non-radiological environmental problems associated 
with the De ee is no need for a transition period 

to institute a procedure to explore evidentiary issues 

at a proceeding which already involves evidentiary issues 


It is important to realize that the AEC by ‘adopting this 


transition period has excluded environmental considerations 


from proceedings in which the issue of environmental protec 


tion is perhaps more hotly contested by intervenors than 
at any previous time. Notable among these proceedings is 


the application for an operating license by Consumer Power 
20/ 

Company for its Palisades Nuclear Power Plant |which came 
~ | 


nn 


19/ Of course the receipt of the evidence on these issues and 
deciding these issues would delay the proceeding but that 
delay is inherent in the consideration of environmental 
factors. See Goldberg v. Kelly U.S. (38 LW 4223, 

4226, March 24, 1970) where the Gourt finds that the 
importance of a full hearing on the merits prior to a 
termination of welfare benefits is more important than 
the cost and delay created by such a hearing and-notes 
that the administrative agency should develop procedures 
to reduce these costs and delays rather .than denying a 
hearing altogether. 


Some transition period may be needed before the detailed 
environmental statements would fully comply with NEPA 

See Paragraph 8 of Appendix D. (Jt App (Vol II) 

However, even in that instance the burden! should be upon 
the agency in each specific case to establish that over- 
riding policy considerations require that the proposed 
federal action not be delayed until the NEPA requirements 
have been fulfilled. 
(footnote cont.) 


to this Court on the very issue of the AEC's refusal to 


consider environmental protection in its licensing proce- - 


dures (T.E.M.?. v. AEC, U.S. App. D.C. r F.2d 


(CA 7th, 1970); see also T.E.M.P. v- AEC, ___ F.2d__ 
(CA 7th, 1970) decided on the same ground of lack of ripe- 
ness of the issue). In denying the relief sought on the 
grouné that the issue was not ripe for Court review, this Court 
observed: 


In the present case petitioners have been 
grantee the status of intervenors,and their 
complaint is from the announced refusal 

to accept evidence along the -line proferred. 
If the Commission persists in excluding such 
evidence, it is courting the possibility that 
3£ error is found a court will reverse its 
final order, condemn its proceeding as So much 
waste motion,and order that the proceeding be 
conducted over again in a way that realisti- 


cally permits de novo consideration of the 
‘tendered evidence. 


en 


(footnote cont.) 


20/ It is also interesting to note that the time is near 
when the AEC will be holding hearings on the operating 
license for the Vernon vermont Nuclear Power Plant, 
tha plant whose construction permit hearing gave rise 
to the case of New Hampshire v. AEC, Supra, in which the 
AEC's refusal to consider non-radiologica environmental 
factors was upheld. It would be ironic if that plant, 
whose plight was a significant factor in the discussions 
surrounding the adoption of NEPA should, by the early 
filing of a notice of hearing be excluded at this, its 
last opportunity for review, from thorough exploration 
of its possible adverse environmental impact. 


When that case was before the Court the AEC position was 


that it lacked authority to consider thermal pollution. It 
21/ 
now concedes that it has that authority but still denies 


the concerned citizen intervenors a chance to present their 
case in the hearing. 

Equally urgent pleas. for consideration of adverse 
environmental effects have been made by intervenors in the 
following proceedings all of which hearings are still in 


progress or were concluded after January 1, 1970, the 
22/ 
effective date of NEPA. | 


1. Hearing for issuance of a construction 
permit for the Midlands Nuclear Power 
Plant (Units 1 & 2), Midland, Michigan 


Hearing for issuance of a construction 
permit for the Davis-Besse Nuclear Power 
Plant,on Lake Erie in Ohio. ; 

| 
Hearing on issuance of a construction 
permit for the Shoreham Nuclear Power 
Plant, on Long Island Sound, N. Y. 


21/ As we shall indicate later the AEC, while!:conceding that 
NEPA establishes its authority to consider thermal pollu- 
tion,now argues that the Federal Water Quality Improve- 
ment Act of 1970 ousts it of that authority. It is as 
incorrect now as it was then. 


The addendum (1A-5A) lists additional proceedings in which 
licenses or permits were issued in 1970 or are still pend- 
ing and the AEC has on the basis of its erroneous inter- 
pretation of its authority under NEPA as expressed_in the 
April 2, 1970 and June 3, 1970 Appendices D and on the 
basis of its present adoption of a "transition period" 
foreclosed consideration of the environmental affects 

of these plants. 


Hearing on issuance of a construction 
permit for the Diablo Canyon Nuclear 
Power Plant (Unit 2) San Luis Obispo 
County, California - Permit issued 
December 14, 1970. 


Hearing on issuance of an operating 
license for the Palisades Nuclear Power 
Plant on Lake Michigan in Michigan. 


6. Hearing on issuance of an operating 
license for the Indian Point Nuclear 
Power Plant (Unit 2), Peekskill, N.Y. 


In light of the explicit congressional concern with nuclear 


plants as a major unregulated source of possible environmen- 
23/ “. 
tal damage It is incredible and unsupportable that the 


AEC should now argue that these plants should be able to 
secure permits or licenses after NEPA was enacted without 
that decision being based upon consideration of the environ- 


mental effects of the plants. 


ee 
(Add. 


23/ See S. Rep.No. 91-296, supra pp- 4, 8, 9, 14, 14a, 18A- 
19A, 24A)and S. Rep. No. 91-1247, 91st Cong., 2nd Sess. 
p. 4 where the Joint Committee on Atomic Energy abandoned 
consideration of legislation to compel the AEC to con— 
sider non-radiological environmental factors because of 
the enactment of NEPA and the Water Quality Improvement 
Act of 1970 (33 U.S.C. Section 1171). 


III. | 


The Atomic Energy Commission Violated The 
National Environmental Policy Act By Refusing 
to Consider Any Evidence of the Adverse 
Environmental Effects of Nuclear Power 
Plants Where State, Regional or Federal 

Environmental Standards Exist 


The AEC in Appendix D has narrowly circumscribed the 


| 

scope of the Atomic Safety and Licensing Board investigation of 
of 

the environmental impact /construction and operation of nuclear 


| 
power plants. Paragraph 11(b) of Appendix D describes the 


limitations imposed on the hearing boards authority to 


review environmental considerations. It provides: 


With respect to those aspects of environmental 
quality for which environmental quality standards 
and requirements have been established by autho- 
rized Federal, State and regional agencies, proof 
that the applicant is equipped to observe and 
agrees to observe such standards and requirements 
will be considered a satisfactory showing that 
there will not be a significant, adverse effect 
on the environment. Certification by the appro- 
priate agency that there is reasonable assurance 
that the applicant for the permit or license 

will observe such standards and requirements 
will be considered dispositive for this purpose. 


By this rule the AEC attempts to avoid the specific obliga-— 


tions imposed upon it by NEPA. Congress was well aware of the 


existence of state, regional and federal environmental 
24/ 
standards and requirements when it passed NEPA. No provi- 


sion is made in that act for a federal agency to defer to 


——————— nl 


24/ See S. Rep. No. 91-296, supra pp. 4-6, 8-10. Add. 14A-16A, 
18A-10A | 


the multitude of standards and requirements promulgated 
25/ 
by those authorities. Quite the contrary, NEPA was 


REESE 


An examination of the relevant statutes of five states 
representing diverse population figures, sizes and 
geographical locations Gemonstrates that the states 

have not established uniformity in their approaches to 
the authority for setting environment-regulating stand- 
ards within the state. Several states have within the 
past year adopted statutes providing for one broad au- 
thority over environmental quality, while others have 
retaineé several independent commissions with individuals 
and often overlapping authority. 


California and New York have both recently legislated 

to provide one body with both administrative and 
regulatory powers. California Statutes § 21001, 
entitled "Environmental Quality,” creates a Coordinator 
of Atomic Energy Development and Radiation Protection 

to act as a liasion between the state and the Atomic 
Energy Commission with regard to all phases of environ- 
mental quality. The New York Environmental Conservation 
Law,passed in July 1970, establishes a single commission 
to adopt standards for all phases of environmental 
guality, including air and water pollution control as 
well as wildlife preservation. 


Several other states, however, have created no one broad 
authority with power to set standards in all phases of 
environmental conservation. The Maryland Annotated Code 
provides for an Air Pollution Control Council in 

Article 43 § 694, while chapter 243 Acts 1970 of the 

same state creates a department of water resources to 
hold hearings, issue permits for discharges into water- 
ways, and adopt and modify water quality standards for 
the waters of the state. See the list of permits 

now recuired at the state level for a nuclear power plant 
in Maryland at Jt App (Vol. II) 180. Ohio and Michigan, 
similarly, provide for separate water and air pollution 
control boards with independent authority to set and 
enforce standards. Michigan's Constitution article 4 

§ 52 creates an air pollution control commission, § 323 
creates a water resources commission with separate inves- 
tigatory and regulatory powers,and § 299 establishes a 
department of conservation with power over pollution of 
wildlife. The water pollution control board and air 
pollution control boards created in Ohio's §§ 6111 and 
3704 have independent and conceivably overlapping authority 
over the environmental quality standards of the state. 
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intended to replace the multitude of often overlapping, con- 
tradictory and inadequate standards with a national environmen- 
tal policy to be administered by all federal agencies. Ss. 

Rep: No. 91-296, supra, pp- 13-14; (Add. 23A-24A) see also 
remarks of Senator Jackson, Chairman of the Senate Committee 
on Interior and Insular Affairs and Chief senate sponsor of 
NEPA on October 8, 1969 (115 Cong. Rec. (Daily Ea.) S. 12146). 
The purpose of NEPA was not to delegate to state and regional 
authorities the task of protecting the environnent. In 

fact, one purpose of the legislation was to establish a model 


system of federally imposed authorities for dealing with their 


purely local problems. S. Rep. No. 91-296, supra, p- 8. 


(Add. 18A) 

The licensing of nuclear power reactors is exclusively 
a federal function. It is jronic that the AEC, which has 
successfully thwarted the attempt by Minnesota to impose 
radiation release standards more stringent than those set 
by the AEC on the ground that it is a matter within the 
exclusive jurisdiction of the AEC (Northern States Power 
Company v. State of Minnesota (D. Minn., Deoaee 22, 1970) 

___F.Supp-___s on appeal) should so lightly defer to 
these same state standards on other matters affecting 
operation of nuclear power piants and their effect on 


environment. 


It is precisely because of the AEC's unique qualifica- 
tions and technical expertise that it is the agency which . 
should make the ultimate and binding decision on the condi- 
tions to be imposed upon nuclear power plants*for purposes of 
environmental protection. This is especially true in 
Getermining the ability of an operating. nuclear power plants 
to meet environmental standards and reguirements. Such a 
determination would require a sophisticated and technical 
understanding of the operation of nuclear power plants. 


Frankly, we are astounded that the AEC has suggested 


that it totally defers to state, regional and federal 


environmental standards and requirements. If a state requires 
that the water intake for a nuclear plant must be of a speci- 
fic Gesign solely for purposes of protecting fish in the 
river but the AEC concludes that the design proposed would 
make the plant unsafe to operate, is it the intent of the 

AEC to preclude all nuclear plants from the state? Obviously, 
the AEC will want to be able to apply its superior knowledge 
of nuclear plant design to provide adequate protection for 
the fish and for the safety of the plant. By the same 

token if the state, which frequently lacks the financial 
resources to develop the depth of expertise needed to fully 
explore environmental issues and may be more susceptible to 
economic pressures of power companies which approach the 


state governments with a take-it-or-leave-it plant location 
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or design, establishes a water intake rate for power plants 
which is in fact not adequate to protect the fish in the 
river, NEPA provides that the AEC has the power to establish 
a more stringent requirement for the particular plant in 


order to best protect the environment. 


Obviously state, regionaland federal environmental 


standards and requirements will represent persuasive 
evidence on the question of what level of environmental 
protection is required. The question is whether the 
standards and requirements by their very existence will 
totally foreclose any examination of adverse environmental 
effects which will occur even men the standards and 
requirements are met. These standards and requirements 
are not necessarily the product of the interdisciplinary 
approach mandated by Section 102(2) (A) of NEPA; nox are 
they necessarily developed with the fullest participation 
of the general public as mandated by Executive Order 11514; 
nor are they necessarily the product of the indepth study 
and analysis manéated by Sections 102(2) (A), 102 (2) (C), 
102(2) (D) and 102(2)(G) of NEPA. More importantly the 
requirements and standards are frequently, if not always, 
general and unrelated to a specific plant, at a specific site, 


operating in a specific manner. 


For instance, water quality standards set by states and 
approved by the federal government pursuant to 33 U.S.C. 
Section 1160 (Federal Water Pollution Control act} generally, 
apply to large areas of the states water resources. Com-— 
pliance with those stanéards may be wholly inadequate to pro- 
tect the environment in the specific location of a nuclear 
plant. Certainly the AEC in providing the environmental 
protection should allow evidence to be presented to demonstrate 
that general water quality standards are inadequate in a 
particular case. 

The entire philosophy and purpose of NEPA would be 
totally frustrated if the AEC, which in its licensing pro- 


ceeding possesses the power to require nuclear plants to 


meet the most stringent environment requirements necessary, 


———————_ 


26/ The AEC implies (Paragraph 9 of Appendix D) that the 
Water Quality Improvement Act of 1970 has in some 

unspecified manner overruled all of the requirements 
of Sections 102 and 103 of NEPA. As we indicated in 
footnotes 3 on pv. 8-9 , sunra, at most some portions 
of the legislative history suggest that the requirements 
of Section 102(2) (C) are eliminated where water quality 
standards are involved. Portunately the AEC has not 
followed this dubious suggestion. See Paragraph 6, 
Appendix D. (Jt App. (Vol I)5) Surely in the face of 
the clear language in Section 104 of NEPA and Section 
21(c)' of the Water Quality Improvement Act of 1970, 
it cannot be seriously suggested that a federal agency 
exercising its authority under NEPAis bound to totally 
disregard any possible water quality problems where 
state certification is obtained. These certificates 
of course represent a minimum requirement but surely 
do not preclude the AEC from independently deciding that 
even higher standards are required. 


and possesses the power and financial ability to thoroughly 
explore this issue to determine if more stringent ca 
ments are necessary, should be automatically excluded from 
considering these factors. Environmental damage from nuclear 


and other steam generating power plants was a problem foremost 


jn the minds of the Congress when it enacted NEPA. See foot- 


note 23 on p. 28 supra. 
What the AEC suggests is that despite the 10 year struggle 

to provide a national environmental policy andi to provide a 

focus on environmental protection when federal decisions are 

made on specific proposals,this struggle produced nothing 

than an obligation on each federal agency to require that 

the proposed action be taken only after approval was obtained 

from state, regional and federal authorities that the 

project would meet whatever environmental standards and 

requirements were imposed by those authorities. In short, 

according to the AEC nothing has changed. Nuclear power 

plants need only comply with state, regional, and federal 

requirements that were always applied to then. Clearly NEPA 

does not permit the AEC to artificially foreclose the explora- 

tion of important environmental issues by deferring, without 


the possibility of review, to environmental standards and 


requirements set by any state or regional authority. 
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Iv. 
The Atomic Energy Commissi 
National Environmental Poli 
to Establish Procedures 
Consideration of Environmental Effects 


of Nuclear Power Plants Now 


Under Construction 


nvolveé here is federal agencies which oversee 
can have 4 significant affect on the 
The AEC in its 
ing project of construction of a 
from many other Fegeral Agencies because 
Cc aid not have the authority ‘to 
jronmental factors prior to the enact— 
New Hamoshi v. AEC, 406 F- 2a 170 
(CA lst, 1969) cert- den. 395 U.S. 962 (1969)) and thus construction 
of these plants +s proceeding without the AEC having giving any con- 
n to the environmental impact of the plant. Second, the 
mately will have to fully explore the environmental impact 
& the plant prior to granting an operating license because the act 
of granting moperat ng license is a major federal action significantly 
affecting the environment within the meaning of Section 102 (2) (C) 
of NEPA. Appendix D, Paragraph 2 (Jt. App- (Vol. I), 9)- 


In Appendix D the BEC has recognized the need to expedite 


examination of the environmental impact of plants such as Calvert 


cliffs for which no previous exploration of the environmental impact 


of the plant has occurred. It has reguired immediate submission of 


environmental reports by the applicant and inmediate preparation of 
the detailed environmental statement by the AEC. Appendix D, 
* paragraph 1 (Jt. App. (Vol. I), 9). The narrow issue here is 
whether the AEC, having recognized the need to act, has, "to the 
fullest extent possible" interpreted and administered its policies 


~ and regulations in accordance with the policies of NEPA. Section 


102 of NEPA. 


In its Interim Guidelines on Section 102(2)(C) of NEPA (35 


Fed. Reg. 7390 (Paragraph 11) (May 12, 1970)” the Council on 
Environmental Quality referred to continuing federal projects and 
established the following rule with respect to the preparation of 


>~ getailed environmental statements under Section 102(2) (C) = 
v P 

Avplication of section 102(2) (C) procedure to existing 
projects and programs. To the fullest extent possible the 


Section 102 (2) (C) procedure should be applied to further 
major Federal actions having a significant effect on the 
environment even though they arise from projects or programs 
initiated prior to enactment of Public Law 91-190 on January 
1, 1970. Where jit is not practicable to reassess the basic 
course of action, it is still important that further in- 
ecremental major actions be shaped so as to minimize adverse 
environmental consequences. It is also important in further 
action that account be taken of environmental consequences 
not fully evaluated at the outset of the project or program. 


Sie a eee | 

*27/ The Guidelines were adopted in final form on January 22, 1971, 
(36 Fed. Reg. 1398, January 28, 1971) and Paragraph 11 was 
adopted without change. 


38 


The AEC has not complied with this requirement. The AEC 
procedures have not been “shaped so as to minimize adverse environ- 
_ mental consequences". In refusing to utilize the information 
' obtained in the preparation of the detailed environmental statement 
as a basis for modifying, suspending or revoking the construction 
permit the REC makes the entire procedure as related to on going 


and previously unexamined projects totally meaningless. The purpose 


of the preparation of the detailed statement is not merely to set 


forth a catalogue of Gisastrous environmental problems about which 
nothing is to be cone. The purpose is obviously to use that data 
as a basis for corrective action. Once the AEC has evidence which 
establishes that 2 particular plant will cause an avoidable adverse 
environmental impact, it is bound by NEPA to require that steps be 
taken by the applicant to avoid the problem or to find that other 
overriding policy considerations prevent steps being taken to avoid 
the environmental problem. 

Closely related to the failure of the AEC to take action 
based upon its examination of the environmental impact of a proposed 
plant is the failure of the AEC to immediately issue to these 
plants an order to show cause why construction of the plant should 
not be suspended during preparation of the detailed environmental 


statement. It is only through the adoption of both procedures that 


2 


\ 
2 | 
! 


the AEC can prevent the very fact of continued construction of the 
plant from foreclosing wssible environmental protection modifications 
2 


at the operating license stage. 


One of the critical examinations required under NEPA is an 


‘examination of alternatives to the proposed action. Sections 102 
| 
(2) (C) (iii) and 102(2)(D). The feasibility of proposed alternatives 


will depend in part upon a balancing between the cost of the alter- 
s 29/ | 
native and the benefit to be obtained from it. Thus, as plant 


construction proceeds the alternatives to the plant location, design 
and operation become drastically reduced. If the imposition of conditions 
I 


to protect the environment is deferred until the operating license 

ib 
| 
i 


EE 


The issuance of an order to show cause would permit the apolicant 
to make its case for the continued construction of the plant if 
some overriding need were established. The public would be 
allowed to demonstrate in what manner further construction would 
foreclose possibly important environmental modifications in the 
plant. Thus the procedure does not compel a shutdown of con- 
struction but merely compels the AEC to resolve the question ot 
whether to issue an order for suspension of construction in the 
light of a presentation to it by applicant and the public of 

the relevant considerations. | 


In this regard NEPA apparently differs from the mandate contained 
in the Atomic Ihergy Act of 1954 to protect public health and 
safety for the latter has been interpreted as requiring the 

AEC to totally disregard the investment in the plant when con- 
sidering whether to issue an operating license and to be concerned 
solely with the question of safety*of the public. Power Reactor 
Development Co. v. IUEW, 367 U.S. 396 (1961). Even in that case 
Justice Douglas, in dissent observed (367 U.S. at 417): 


. <¢. « when that point is reached [the operating 
license hearing], when millions have been invested, 

the momentum is on the side of the applicant, not on 
the side of the public. The momentum is not only 
generated by the desire to salvage investments. No 
agency wants to be the architect of a “white elephant". 


. 
That observation is particularly relevant here. 


hearing there will be, in the words of NEPA (Section 102 (2) (C) (v)) 
"Syreversible and irretrievable commitment [s] of resources. - Mw 
which can only serve to restrict the AEC'S options. In short, to 
postpone action is, for all practical purposes, to deny it. See 
FPC v. Hunt, 376 U.S. 35, 526 (1964) and City of Pittsburgh v. FPC, 
U.S. App. D.C. , 237 F. 2d 741 oo 

It is for this reason that the AEC must not only immediately 

act upon the Gata obtained from the preparation of the detailed 


environmental statement with respect to plants under construction 


but must also issue with respect to these plants an order to show 


cause why the construction of the plant should not be suspended 


during preparation of the environmental statement. 

A number of courts have been asked to apply NEPA to projects 
which began prior to January 1, 1970 but for which further federal 
action was regcuired. In these cases the courts have not only found 


that NEPA was applicable but have ordered work on the projects halted 


until there had been full compliance with NEPA. Thus in Sierra Club 
v. Laird (D. Aug, June 23, 1970) FP. Supp. (Appeal filed 


in the U.S. Court of Appeals for the Ninth Circuit) the court 


ee 


In Cities of Statesville, et _al- v- BEC, U.S. App. D.C. ’ 
F. 2d (1969) this Court éiscussed how the cost of pro- 
ducing nuclear power effects the liklihood that such power will 
become commercially viable. When the need to provide environ- 
mental protection is added to this cost-benefit analysis, it 
can be seen that the greater the cost of environmental protection 
the less likely it’ is that the protection will be deemed necessary. 
The fact is that nuclear fission as a source of power generation 
at its present state is only marginally economical. Congressional 
legislation was required to force the AEC to even find that such 
power has practical value. See Publ. Law 91-560 and S. Rep., 


No. 91-1247, 9lst Cong., 2nd Sess. 
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granted a preliminary injunction to restrain defendants from continuing 

channel clearing work on the Gila River because such work had been 

undertaken without compliance with NEPA. In Environmental Defense 

Fund, Inc. v. U-S- Army Cords of Engineers (p.D.C., January 15, 1971) 
Ee SUDD eee the Court issued a preliminary injunction to halt 

construction of the Cross-Florida Barge Canal, a project which was 

authorized in 1942 and for which construction began in 1964, on the 

ground that the Corps had not complied with the requirements of NEPA- 

See also Wilderness Society V- Hickel (D.D. Cer April 23, 1970) wher 

the Court issued a preliminary injunction to prevent issuance of 

permits to construct the Trans-Alaska Pipeline because the Department 

* of Interior had not complied with NEPA and Texas Comittee on 

Natural Resources V- U.S. (W.D. Tex-, February 5, 1970) ee 

Supp. _ where the petitioners sought to prevent payment of a loan 

by the Farmers Home administration for construction of a golf course 

on the ground that the construction would cause substantial damage 

to the environment and the Court issued an order staying the grant 

of the loan pending an appeal because the passage of NEPA subsequent 

to the Court's decision made the likelihood of success on appeal 


substantial. 


In the instant case petitioners do not seek an order from this 


Court or the AEC halting construction of these nuclear plants. 
Petitioners merely seek a show cause hearing at which evidence will 
be presented by the applicant (who carries the burden of proof) and 


by environmentalists from which evidence the aS will determine whether 


the applicant has established that continued construction of its nuclear 
_ power plants will best serve the public interest. This aetermination 

will occur before the detailed environmental statement has been 

prepared and will require the AEC to weigh the possible irreversible 


4 environmenta mage to be caused by continued construction against 


* the evidence vresented by applicant of a need for haste in the 


construction of the plant. 


CONCLUSION 


For the reasons stated above the petitioners should be granted 
* the relief to which they are entitled by the National Environmental 
Policy Act. 
Respectfully submitted, 
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ADDENDUM 


ADDENDUM 


In the Following Proceedings Notice of Hearing 
For Issuance of a Construction Permit was Filed 
Before March 4, 1971 But no Permit was Issued 
Prior to January 1, 1970, the Date NEPA Became 
Effective ~ ees 


In the Following Proceedings Notice of Hearing 
for Issuance of an Operating License was Filed 
Before March 4, 1971 But no License was Issued 
Prior to January l, 1970, the Date NEPA Became 
Effective ~ ego 


In the Following Proceedings Construction 
Permits Or Operating Licenses were Issued 
after January 1, 1970, the Date NEPA Became 
Effective Ag 6c 


National Environmental Policy Act, 42 U.S.C. 
4321 et seg. woe eos 


Senate Report 91-296, 91st Cong., 1st Sess. 


House Conf. Rep. 91-765, 91st Cong., lst Sess. 


Executive Order 11514 


In the Following Proceedings Notice of 
Hearing For Issuance of a Construction 
Permit was Filed Before March 4, 1971 
But no Permit was Issued Prior to . 
January 1,1970, the Date NEPA Became 
Effective | 


Iowa Elec. Light & Power Co. et al 

Duane Arnold.» Energy Center 

(Cedar River,near Palo in Linn Co.,Iowa) | 

Notice of Hearing on Application for Provisional 

Construction Permit 

Filed February 19, 1970 (35 Fed. Reg. 3247 (Feb. 20)) 
| 


Long Island Lighting Co. 

Shoreham Nuclear Power Sta, Unit 1 
(Brookhaven, Suffolk Co., N. Y.) 

Notice of Hearing on Application for Provisional 
Construction Permi 


t 
Filed February 24, 1970 (35 Fed Reg. 3693 (Feb. 25)) 


Power Authority of State of New York and Niagara Mohawk 
Power Corp. 

James A. Fitzpatrick Nuclear Power Plant — 

Lake Ontario, OSwego Co., N. Y.) 

Notice of Hearing on Application for Provisional 
Construction Permit 


Filed Feb. 26, 1970 (35 Fed. Reg. 3837 (Feb. 27)) 


Tennessee Valley Authority 
Sequayah Nuclear Plant Units 1 and 2 
(Chickamauga Lake in Hamilton Co., Tenn.) 

Notice of Hearing on Application for Provisional 
Construction Permit 

Filed March 16, 1970 (35 Fed. Reg. 4663 (Mar. 17)) 


Florida Power & Light Co. | 
(Hutchinson Island, St. Lucie Co., Fla.) | 

Notice of Hearing on Application for Construction 
Permit | 

Filed April 6, 1970 (35 Fed. Reg. 5639 (Apr. 7)) 
Duquesne Light Co. et al 

Beaver Valley Power Station 

(Ohio River, Beaver Co., Pa.) 

Notice filed April 24, 1970 (35 Fed. Reg. 6674 (Apr. 25)) 


Toledo Edison Co. & Cleveland Elec. Illum Co. 
Davis-Besse Nuclear Power Station 

(Lake Erie in Ottawa Co., Ohio) 

Notice of Hearing on Application for Construction 
Permit : 
Filed November 3, 1970 (35 Fed. Reg. 16999 (Nov. 4.)) 
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Consumers Power Company 

Midlands Nuclear Power Plant (Units 1 & 2) 
(Midlands, Michigan) : 
Notice of Hearing on Application for Construction 
Permit Filed October 29, 1970 

(35 Fed. Reg. 16749 (Oct. 29)) 


In the Following Proceedings Notice of 
Hearing for Issuance of an Operating | 
License was Filed Before March 4, 1971 
But no License was issued Prior to 

January 1, 1970, the Date NEPA Became 
Effective 


Northern States Power Co. 

Monticello Nuclear Generating Plant, Unit 1 
(Wright Co., Minnesota) 

Notice of Hearing on Application for Provisional 
Operating License 

Filed March 10, 1970 (35 Fed. Reg. 4344 (Mar. 11)) 


Consumers Power Co., Ralisades Plant 
(Southhaven, Lake Michigan) 
Notice of Hearing on Application for Provisional 
Operating- License 
Filed May 19, 1970 (35 Fed. Reg. 7750 (May '20)) 


In the Following Proceedings Construction 
Permits On Operating Licenses were Issued 
after January 1, 1970, the Date NEPA Became 
Effective 


Carolina Power & Light Co. 

Brunswick Steam Elec. Plants Units 1&2 
(Southport, Brunswick Co., N. Cc.) 

Notice of Issuance of Provisional Construction 
Permits | 

Filea@ Feb. 13, 1970 (35 Fed. Reg. 3042 (Feb. 14)) 


Power Authority of State of New York 

James A. Fitzpatrick Nuclear Power Plant 
(Oswego Co., N. Y.) 

Notice of Issuance of Provisional Construction 
Permit 

Filed May 27, 1970 (35 Fed. Reg. 8406. (May 28)) 


Tennessee Valley Authority 

Sequoyan Nuclear Plants Units 1 & 2 
(Chickamauga Lake, Hamilton Co., Tenn.) 

Notice of Issuance of Provisional Construction 
Permit 

Filed June 3, 1970 (35 Fed. Reg. 8716 (June 4)) 


Iowa Electric Light & Power Co. et al 

Duane Arnold Energy Center 

(Palo, Lenn Co., Iowa) 

Notice of Issuance of Provisional Construction 
Permit : 
Filed June 26, 1970 (35 Fed. Reg. 10530, (June 27)) 


Gulf General Atomic, Inc. 

(Tarrey Pines Mesa, San Diego, Calif.) 

Notice of Issuance of Construction Permit 

Piled July 6, 1970 (35 Fed. Reg. 10928 (July 7)) 


Florida Power & Light Co. 

(St. Lucie Co., Fla) 

Notice of Issuance of Construction Permit 

Filed July 8, 1970 (35 Fed. Reg. 11071 (July 9)) 


National Aeronautics & Space Admin. 

Lewis Research Center 

(Cleveland, Ohio) 

Notice of Issuance of Construction Permit 

Filed August 8, 1970 (35 Fed. Reg. 12622 (Aug. 7)) 


Northern States Power Co. 

Monticello Nuclear Generating Plant Unit 1 

(Wright Co., Minn) 

Notice+of Issuance of Provisional Operating License 
Filed September 14, 1970 (35 Fed. Reg. 14476 (Sept. 15)) 


dA 


Connecticut Light & Power Co. et al 

(Niantic Bay, Waterford, Conn) 

Notice of Issuance of Construction Permit 

Filed December 16, 1970 (35 Fed. Reg. 19140, (Dec. 17)) 


Pacific Gas & Elec. Co. 
Diablo Canyon Unit 2 


(San Luis Obispo Co., Calif) 
Notice of Issuance of Provisional Construction Permit 


Filed December 14, 1970 (35 Fed. Reg. 18990 (Dec. 15)) 


Public -Law 91-190 
91st Congress, S. 1075 
January 1, 1970 


An Sct 83 STAT, 852 


To establish a national policy for the environment, to provide for the establish- 
ment of 2 Counc on Environmental Qzality, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act may 
be cited as the “National Environmental Policy Act of 1969”. 


PURPOSE 


Src. 2. The purposes of this Act are: To declare a national policy 
which will encourage productive and enjoyable harmony between man 
end his environment; to promote efforts which will prevent or elimi- 
nate damage to the environment and biosphere and stimulate the 
health end welfare of man; to enrich the understanding of the eco- 
logical systems end natural resources important to the Nation; and to 
establish 2 Council on Environmental Quality. 


TITLE I 


DECLARATION OF NATIONAL ENVIRONMENTAL POLICY 


Src. 101. (a) The Congress, recognizing the profound impact of 
man’s activity on the interrelations of all Cy ee of the natural 
environment, particularly the profound influences of, population 
growth, high-density urbanization, industrial expansion, resource 
exploitation, and new and expanding technological advances and 
recognizing further the critical importance of restoring and maintain- 
ing environmental quality to the overall welfare and development of 
man, declares that it is the continuing policy of the Federal Govern- 
ment, in cooperation with State and local governments, and other con- 
cerned public and private organizations, to use all practicable means 
and measures, including financial and technical assistance, in a man- 
ner calculated to foster and promote the general welfare, to create and 
maintain conditions under which man and nature can exist in 
productive harmony, and fulfill the social, economic, and other 
requirements of present and future generations of Americans. 

(b) In order to carry out the pony set forth in this Act, it is the 
continuing responsibility of the Federal Government to use all prac- 
ticable means, consistent with other essential considerations of 
national policy, to improve and coordinate Federal plens, functions, 
programs, and resources to the end that the Nation may— 

(1) fulfill the responsibilities of each generation as trustee of 
the environment for succeeding generations; 

(2) assure for al] Americans safe, healthful, productive, and 
esthetically and culturally pleasing surroundings; 

(3) ettain the widest range o beneficial uses of the environ- 
ment without degradation, risk to health or safety, or other unde- 
sirable and unintended consequences; 

(4) preserve important historic, cultural, and natural aspects 
of our national heritage, and maintain, wherever ossible, an 
a which supports diversity and variety 0: individual 
choice; 

(5 “achieve 2 balance between pore and resource use 
which will permit high standards of living and a wide sharing of 
life’s amenities; and 
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(6) enhance the quality of renewable resources and approach 

_ the maximum attainable rec cling of depletable resources. 

(c) The Congress recognizes that each person should enjoy a health- 
ful environment and that each person has a responsibility to contribute 
to the preservation and enhancement of the environment. 

Administration. Sec. 102. The Congress authorizes and directs thet, to the fullest 
extent. possible: (1) the policies, regulations, and public laws of the 
United States shall be inter reted and administered in accordance 
with the policies set forth int his Act, and (2) all agencies of the Fed- 
eral Government shell— 

(A) utilize a systematic, jnterdisciplinary approach which will 
insure the integrated use of the natural end social sciences an 
the environmental design arts in planning end in detisionmaking 
which mey have an impact on men’s environment; | 

(B) identify and develop methods and procedures, in _con- 
gultation with the Council on Environmental Quality established 
by title II of this Act, which will insure that presently unquanti- 
fied environmental amenities and values may be given appropriate 
consideration in decisionmaking along with economic and tech- 
nical considerations 

(C) include in every recommendation or report, on pro posals 
for legislation and other major Federal actions Speer ly af- 
fecting the quality of the human environment, a detailed state- 
ment by the responsible official on— 

i) the environmental impact of the proposed action, 
in) any adverse environmental effects which cannot be 
avoided should the propose be ee 

(iii) slternatives to the propose action, 

(iv) the relationshi tween local short-term uses of 
man’s environment and the maintenance and enhancement of 
long-term productivity, and 

(v) any irreversible ‘and irretrievable commiitments of re- 
sources which would be involved in the proposed action 
should it be implemented. 

Prior to making any detailed statement, the 1 >spdusible Federal 
official shall consult with and obtain the conments of any Fed 
eral agency which has jurisdiction by law or special expertise with 
Copies of state- respect to any environmental impact involved. Copies of such 
ments, eto.saveil- statement ‘and the comments and views of the appropriate Federal, 
ability. State, and local agencies, which are S aoriscdt to develop and en- 
force environmental standards, shall be made available to the 
President, the Council on Environmental Quality and to the pub- 
81 Stat. 54. lic as provided by section 552 of title 5, United States Code, and 
shall accompany the proposal through the existing agency review 


processes ; 

(D) study, develop, and describe appropriate; alternatives to 

recommended courses of action in any proposal which involves 

unresolved conflicts concerning alternative uses of available re- 

sources; | : 
(E) recognize the worldwide and long-range character of en- 

vironmental problems and, where consistent with the foreign 


policy of the U nited States, lend appropriate support to initiatives, 


resolutions, and programs designed to maximize international 
cooperation in anticipating and preventing a decline in the quality 
of mankind’s world environment; 

(F) make available to States, counties, municipslities, inetitu- 
tions, and individuals, advice and information useful in restoring, 


maintaining, and enhancing the quality of the environment ; 
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(G) initiate and utilize ecological information in the planning 
and development of resource-oriented projects; and : 
(H) essist the Council on Environmental Quality established 


specific stat (1) to comply 
with criteris 2) to coordinate 
or consult with any of 
refrain from acting contingent 
cation of any other Federal or State agency. 

Sec. 105. The policies and goals set forth in-this Act are supplemen- 
tary to those set forth in existing authorizations of Federal agencies. 


TITLE I 


~ COUNCIL ON ENVIRONMENTAL QUALITY 


Src! 201. The President shall transmit to the Congress annually Report to 

beginning July 1, 1970, an Environmental Quality Report (herein- congress. 
efter referred to as the “report™) which shall set forth (1) the status 
and condition of the major natural, manmade, or altered environ- 
mental classes of the Nation, including, but not limited to, the air, 
the equatic, including marine, estuarine, end fresh water, and the 
terrestrial environment, including, but not limited to, the forest, dry- 
land, wetlend, renge, urban, suburban, and rural environment; (2) 
current end foreseeable trends in the quality, manegement and utiliza- 
tion of such environments and the effects of those trends on the social 
economic, and other requirements of the Nation; (3) the adequacy of 
available natura! resources for fulfilling human and economic require- 
ments of the Netion in the light of expected population pressures; (4) 
a review of the programs and activities (including regulatory ac- 
tivities) of the Federal Government, the State and local governments, 
and nongovernmentel entities or individuals, with particular reference 
to their effect on the environment end on the conservation, develop- 
ment and utilization of natural resources; and (5) 2 program for 
remedying the deficiencies of existing programs and activities, to- 
gether with recommendations for legislation. 

Sec. 202. There is created in the Executive Office of the President Council on 
a Council on Environmental Quality (hereinafter referred to as the Environmentel 
“Council”). The Council shall be composed of three members who shal] Quelity. 
be ap inted by the President to serve at his pleasure, by and with 
the advice and consent of the Senate. The Presidenc shall designate 
one of the members of the Council to serve as Chairmen. Each mem- 
ber shall be 2 person who, as a result of his training, experience, and 
attainments, 1s ere well qualified to analyze and interpret 
environmental trends and information of all kinds: to appraise pro- 

and activities of the Federal Government in the light of the 
policy set forth in title I of this Act; to be conscious of and responsive 
to the scientific, economic, social, esthetic, and cultural needs and in- 
terests of the Nation; and to formulate and recommend. national 
policies to promote the improvement of the quality of the environment. 
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Seo. 208. The Council may employ, such officers and employees £3 
may be necessary to carry out its functions under this Act. In ecdition. 
the Council mey employ and fix the compenestion of such exp=rts an! 
consultants as may bs necessary for the carzying out of its functions 
under this Act, in accordance swith cection $109 of titlo 5, United States 
Coda (but without regard to the lest sentence thereof). 

Seo. 204. It shell ba the cuty end function of the Council— 


(1) to assist and ndviso the President in the preparation of the 
Environmental Quelity Report required by eection 2015 : 
(2) to gather timely and authoritative Information concerns 
the conditions end trends in the quelity of the environment beta 
current end prospective, to anelyze end interpret such informa- 
tion for the purpose of determining whether sach conditions end 
trends are interiering, or ero likely to interfere, with the echieve- 
ment of the policy set forth in title I of this Act, end to compile 
and submit to the President studies releting to such’ conditions 
- and trends; “ ‘ Ea kee 
(8) to review and appraiss the various programs atid activities 
of the Federal Government in the light of the policy set forth in 
title I of this Act for the purposs of Getermining the extent to 


which such programs and activities ere contri ating to ths 

achievement of such policy, end to make recommendations to the 

President with respect thereto; : 
(4) to develop and recommend to the President national poli- 


cies to foster and promote the improvement of environmental 
quality to meet the conservation, social, economic, health, end 
other requirements end goals of the Nation; 
(5) to conduct investigations, studies, £urveys, research, and 
analyses relating to ecological eyetems end environmental quality 3; 
6) to document and define changes in the natural environment, 
including the plant end enimel systems, and to eccumulete neces- 
sary data and other informetion for a continuing analysis of these 
changes or trends and an interpretetion of their underlying 
ceuc2s; 
(7) to report at least once each year to the President on the 
stete end condition of the environment; end 
(8) to make and furnish such etudies, reports thereon, end 
recommendations with respect to matters of policy! snd legisla- 
tion es the President may request. 
Src. 205. In exercising its powers, functions, and duties under this 
Act, the Council shall— | 
(1) consult with the Citizens’ Advisory Committe on Environ- 
mental Quality established by Executive Ordor numbered 11472, - 
dated May 29, 1989, and with such representatives of eclence, 
industry. egriculturo, lebor, conservation organizations, State 
and local governments end other groups, &5 is deems cdvisable; 


and 
2) utilize, to the fullest extent possible, the services, fecilities 
‘and informstion (including etatistical informetion) ‘of public end 
rivate agoacies end orgenizations, end individuels, in order thet 


uplication of effort end expenes mey be avoided, thus e-suring 
that the Council's activities will not unnecessarily overlap or con- 
flict with similar activities authorized by law and performed by 
established egencics. : 


January 1, 1970 Pub. Law 91-190 


83 STAT. 856 


Szo. 206. Members of ths Council shall ssrve full tims ond ths 
Cheirmen of tho Council shell bs compsnssted st tho rate ee 
for Lavcl II of the Exscutive Schedule Pay Retes (5 U.S. 5318). 


Tho other members of ths Council shall b> companczted xt tho rate, 


pee for Level IV or the Exceutive Scheduls Poy Rates (5 

S.C. £315). : 

Szo. 207. Thers ere suthorized to be eppropristed to carry out ths 
rovisions of this Act not to exezed £300,009 for fiscal year 1970, 

$700,000 for fiscal’ year 1971, end $1,000,000 for crch ficesl year 

theresiter. ; 
Approved January 1, 1970. 


LEGISLATIVE HISTORY: 


HOUSE REPORTS: No. 91-378, 91-378, pte 2,accenparnying H. Re 12549 
(Com. on Merchent Merine & Fisheries) and 91-765 
(Ceom. of Conference). 
SENATE REPORT No. 91-255 (Comm. cn Interior & Incular Affeirs). 
CONGRESSIONAL RECORD, Vol. 115 (1969): 
duly 10: Considered exc pessed Senate. 
“Septe23: Considere¢ enc peseec House, exended, in lieu of 
H. R. 12549. 
Oct. 8: Serete Cisegreed to House exercnents; egreed to 
cenference. 
Deo. 202 Senate egreed to conference report. 
Dec. 22: House agreed to conference report. 


Tenure and 
oenpensation. 
60 Stat. 460, 
461. 


81 Stat. 638. 
Appropriations. 


Calendar No. 287 


91sr ConoRESS } SENATE _ Revort 
Ist Session No. 91-296 


NATIONAL ENVIRONMENTAL POLICY ACT OF 1969 


Icy 9, 1969.—Ordered to be printed | 


Mr. Jacxson, from the Committee on Interior and insular Affeirs, 
submitted the following 


REPORT 


{To accompany S. 1075] 


The Committce on Interior and Insular Affairs, to whidh was 
referred the bill (S. 1075) to authorize the Secretary of the Interior to 
conduct investigations, studies, surveys, and research relating|to the 
Nation’s ecological systeins, natural resources, and environ) ental 
quality, and to establish a Council on Environmental Quality, having 
considered the same, reports favorably thereon with amendments an 
recommends that the bill as amended do pass. 

The amendments are as follows: 

Strike out all after the enacting clause and insert the following 


language: 
SRORT TITLE \ 


Sec. 1. That this Act may be cited as the “National Environmental P llicy Act 


of 1969”. 
PURPOSE 


Src. 2. The purposes of this Act are: To declare a national policy which will 
encourage productive and enjoyabic harmony between man and his environment; 
to promote efforts which will prevent or climinate damage to the environment 

nd brosphere ‘and stimulate the health and welfare of man; to enrich the under- 
standing of the ecological systems and natural resources important to the Nation; 
and to establish a Board of Environmental Quality Adviscre. | 


TITLE I ee 
DECLARATION OF NATIONAL ENVIRONMENTAL POLICY 
Src. 101. (a) The Congress, recognizing that man depends on his biological 
and piszical surroundings for food. shelter, and other needs, and for ‘cultural 
enrichment as well; and recognizing further the profound influences of population 
growth, high-density urbanization, industrial expansion, resource exploitation, 
and new and expanding technological advances on our physical and biological 
surroundings and on the quality of life available to the American people; hereby 
declares that it is tho continuing policy and rosponsibitity of the Federal |Govern- 


87-010 0—69——=1 


meat to use ali practicable means, consistent with other essential considcrations 
of national paticy, to improve and coordinate Federal plans, f ‘unctions, programs, 
and resources to the end that the Nation may— 
(1) fulfill the responsibilities of each generation as trustee of the environ- 
ment for succeeding generations; 
mre for al! Americans safe, healthful, productive, and esthctically 
rally pleasing surroundings; 
(8) attain the widest range of beneficial uses of the environment without 
Acgradation, risk to health or safety, or other undesirable and unintended 


ts of our 
ent which 


resource use which will 
of life’s amenitics; and 
d approach the maximum 
attainable recycling of depletable resources. 
ous recognizes that each person has a fundamental and inalienable 
right to & hea ronment and that each person kas a responsibility to 
contribute to the presc nm and enhancement of the environment. 

Se. 102. The Congress ar < and directs that the policies, regulations, 
and public laws of the United States to the fullest extent possible, be interpreted 
and admi wed in accordance with the policies set forth in this Act, and that 
all agencies of the Federal Government— 

(s) utilize to the fullest extent -possible a systematic, interdisciplinary 

My will insure the integrated usc of the natural and social sciences 
mental design arts in planning and in decisionmaking which 
pact on man’s environment, 

'y and develop methods and procedures which will insure that 
presently unquantified environmental amenities and values may be given 


appropriate consiceration in decisionmaking along with economic and tech- 
nical considerations; 

(e) include in every recommendation or report on proposals for legislation 
and other major Federal actions significantly affecting the quality of the 
buman environm 2 finding by the responsible official that— 

@ the environmental impact of the proposed action has been etudied 

and considered; 

‘ sironmental effects which cannot be avoided by 

ernatives are justified by other stated considera- 


; 
al short-term uses of man’s environment are consistent with 
g and enhancing long-term productivity; and that 


irreversible and irretrievable commitments of resources are 


(@ study, develop, and describe appropriate alternatives to recommended 
courses of action in any proposal which involves unresolved conflicts con- 
eerning alternative uscs of land, water, or air; 

(e) recognize the worldwide and long-range character of environmental 

lems and lend appropriate sttpport to initiatives, resolutions, and pro- 
grams desigard to maxitize international cooperation in anticipating and 
preventing 2 decline in the quality of mankind’s world environment; and 

(D review present statutory authority, administrative regulations, and 
current policies and procedures for conformity to the purposes and provisions 
of this Act and propose to the President and to the Congress such measures 
as may be necessary to make their authority consistent with this Act. 

Src. 103. The policies and goals set forth in this Act are supplementary to, but 
shall not be considered to repeal the existing mandates and suthorizations of 
Federal agencies. 

TITLE II 


Sxc. 201. To cerry out the purpores of this Act, all agencies of the Federal 
Government in conjunction with their existing programs and authorities, are 
hereby authozized— 

(2) to conduct investigations, studies, surveys, research, and analyses 
relating to ecological systems snd environmental quality; 

(b) to document and define changes in the natural environment, including 
the plant and anime! systems, ‘and to accumulate necessary data and other 


information for a continuing analysis of these changcs or trends and an inte?- 
pretation of their underlying causes; i 
(c) to evaluate and d’sseminate information of an ccological nature to 
public and private agencies or organizations, or individuals in the form of 
reports, publications, atlases, and maps; | 
(a) to make available to States, counties, municipalities, institutions, and 
individuals, advice and information useful in restoring, maintaining, and 
enhancing the quality of the environment; i 
(c) to initiate and utilize ecological information in the planning 2: 
development of rexource-oriented pro. ects; ' 
(D to conduct research and studics within natural arcas under Federal 
ownership which are under the jurisdiction of the Federal agencies; and | 
(g) to assist the Board of Environmental Quality Advisers established 
under title ITI of this Act and any council or committee established by the 
President to deal with environmental problems. i 
Sxc. 202. (a) In carrying out the provisions of this title, the President is 
authorized to designate an agency or agencics to— ! 
(1) make grants, including training grants, and enter into contracts or 
cooperative agreements with public oz private agencies or organizations, Or 
individuals, and to accept and use donations of funds, property, personal 
services, or facilities to carry out the purposes of this Act; : 
(2) develop and maintain an inventory of existing and future natura 
resource development projects, engineering works, and other major projects 
and programs contemplated or planned by public or private agencics or 
organizations which make significant modifications in the natural enviroh- ~ 
ment; een 
(3) establish a system of collecting and recciving information and cata oa 
ecological research and evaluations which arc in progress or ate planned by 
other public or private agencies or organizations, or individuals; and ! 
(4) assist eu advise State and local government, and private enterprise 
in bringing their activities into conformity with the purposes of this Act and 
other Acts designed to enhance the quality of the environment. | 
(b) There are hereby authorized to be appropriated $500,000 annuslly for 
fiscal years 1971 and 1972, and $1,000,000 for each fiscal year thereafter. 
Sec. 203. In recognition of the additional duties which the President may assign 
to the Office of Science and Technology to support any council or committce 
established by the President to deal witn environmental problems and in further- 
ance of the policies established by this Act, there is hereby established in the Office 
of Science and Technology an additional office with the title “Deputy Director of 
the Office of Science and Technology.” The Deputy Director shell be appointed 
by the President by and with the advice and consent of the Senate, shall perform 
such duties as the Director of the Office of Science and Technology shall from time 
to time direct, and shall be compensated at the rate provided for Levei IV of the 
~ Exccutive Schedule Pay Rates (5 U.S.C. 5315). } 


TITLE III 


Sec. 301. (a) There is created in the Executive Office of the President a Board 
of Environmental Quality Advisers (hercinafter referred to as the “‘Board’). 
The Board shall be composed of three members who shall be appointed by the 
President to serve at his pleasure, by and with the advice and consent of the 
Senate. Each member shall, as 1 result of training, experience, or attainments, be 
professions qualified to analyze and interpret environmental trends of ‘all 

inds and descriptions and shall be conscious of and responsive to the scientific, 
economic, social, esthetic, and cultural needs and interest of this Nation. The 
President shall designate the Chairman and Vice Chairman of the Board from 
such membcrs. | 

(b) Members of the Board shall serve full time and the Chairman of the Board 
shall be compensated at the rate provided for Level IT of the Exceutive Schedule 
Pay Rates (5 U.S.C, 5313). The other members of the Board shall be compen- 
ee at Spa provided for Level IV of the Executive Schedule Pay Rates (5 

“S.C. $315). : 

Sec. 302. (a) The primary function of the Board shall be to study and analyze 
environmental trends and the factors that effect these trends, relating cach ores of 
study and analysis to the conscrvation, social, economic, and health goals of this 
Nation. In carrying out this fuaction, the Board shall— i 


assistance, and staf support to the President on the 

st eae to fester and promote the improvement of 
+ an 

ion using existing sources, to the greatest extent prac- 

t quality of the environment and make auch information 

avaiable pubdli 
(>) The Roard s i review and appraise Federal programs, projecta, 
activities, and policies ¥ he quality of the environment and make rec- 
thereon to thi at. 
he duty and function of the Board to assist and advise the 
eparation of the annual environmental quality report required 


the Office of Science and Technology shall carry out their 
scions of this Act at the direction of the President end shall 

a} duties he may from time to time dircct. 
shall transmit to the Congrcss, beginning June 30, 
tn! quality report which shall sect forth: (a) the status 
natural, menmade, or altered env onmental classes of 
t and foreseeable trends in quality, management, and 
ments and the effects of those trends on the social, 

ents of the Natioz. 
¥ employ such oSicers and employees. 2s may be neces- 
ctions under this Act. In addition, the Board may employ 
a of such experts and consultants as may be n 
f its fienetions under this Act, in accordance with section 
209 tes Code (but without regard to the last sentence 
Sec. 395. There are hereby authorized to be appropriated $1,000,000 annually 
ptrposes of this title. 
me as to read: “A bill to establish a national policy for the 
© authorize studies, surveys, and research relating to ecological 
S¥ssems. Datcra: resources, and the guality of the human environment; and to 
extaLhsh « Board of Environmental Quality Advisers.” 


INTRODUCTION 


It is the unanimous view of the members of the Interior and Insular 
Afisirs Committee that cur Netion’s present state of knowledge, our 
esteblished public policies, and our existing governmental institutions 
are not edequate to deal with the growing environmental problems 
end crises the Nation feces. 

The inadequecy of present knowledge, policies, and institutions is 
reflected in Nation’s history, in our national attitudes, and in our 
contemporery life. We see increasing evidence of this inadequacy all 
arcund u3: hephazerd urban and suburben growth; crowding, con- 
gestion, end conditions within our central cities which result in civil 
unrest ad detrect from man’s social and psychological well-being; the 
loss of veluable open spaces; inconsistent end, often, incoherent rural 
and urben iend-1se policies; critical air and water pollution problems; 
diminishing recreations! opportunity; continuing soil erosion; the 
degredation of unique ecosystems; needless deforestation; the decline 
and extinction of fish end wildlife species; faltering and poorly de- 
signed transportation systems; poor architecturel design and ugliness 
in public end private structures, rising levels of noise; the continued 
proliferation of pesticides and chemicals without edequate considera- 
tion of the consequences; radiation hazards; thermal pollution; an 
increesingly uziy lendscape cluttered with billboards, powerlines, and 
jenkyerds; end many, many other environmental quality problems. 


lye 


Traditional national policies snd programs were not designed to 
achieve these conditions. But they were not designed to avoid them 
either. And, as & result, they were not avoided in the past. They are 
not being voided todny. 

Traditional policies were primarily designed to enhance the produc- 
tion of goods and to increase the gross national product. As # nation, 
we have been very successful at these endeavors. Our gross national 
product. is approaching $$00 billion « year. The American people 
enjoy the highest standard of living in the world. Our technological 
ability is unrivaled. But, as 2 nation, we have paid # price for our 
material well-being. That price may be seen today in the declining 
quality of the American environment. 

As the evidence of environmental decay and degradation mounts, 
it becomes clearer cach day thet the Nation cannot continue to psy | 
the price of past abuse. The costs of air and water pollution, poor 
Ysnd-use policies and urban decay can no longer be deferred for 
payment by future generations. These problems tust be fac 
while they are still of Tmoenageable proportions and while alternetive 
solutions are still available. : = 

If the United States is to create and meintain a balanced and | 
healthful environment, new means and procedures to preserve envi- -| 
ronmental values in the larger public interest, to coordinate Gorern- | 
ment activities that shape our iuturs environment, snd to provide 
guidance and incer tives for State and local government and for private | 
enterprise must be devises. 

Tn spite of the growing pudiis recognition of the ungency of msny | 
environmental problems end the need to reorder national goals and | 
priorities to deal with these problems, there is still no comprehensive | 
national policy on environmental management. There ave limited pol- ' 
icies directed to some areas where specific problems are recogniz 
to exist, but we do not have & considered statement of overell nstional | 
goals and purposes. 

As n result of this failure to formulate a comprehensive national | 
rolicy, environmental decisionmaking largely continues to proceed as! 
it has in the past. Policy is estublished by default and inaction. En-| 
vironmentn? problems are only dealt with when they resch crisis pro-| 
portions. Public desires und aspirations are seldom consulted. Im-| 
portant decisions concerning the use and the shape of man’s future) 
environment continue to be made in small but steady increments) 
which perpetuate rather than avoid the recognized mistakes of; 
previous decades. 

Today it is clear that we cannot continue on this course. Our natural 
resources—our air, water, and Iand—are not unlimited. We no longer 
have the margins for error that we once enjoyed. The ultimate issue 
posed by shortsighted, conflicting, and often selfish demands and 
pressures upon the fnite resources of the earth are clear. As a nation, 
and as a world, we face these conditions: i 

A population which is doubling ot increasingly shorter intervels; 
Demands for resources which are growing at o far greater rate 
than population; and 


————__— 

TAn excellent uptodate acreuument of our present TesoUrey posture has deen. prepared by the Cozamitzte 
on Kesourens anc Man, National Academy of Sciences-National Resoarch ‘Council. The summary a 
findings anc recommendations is presented as appendix 1 of the hearings defare the Senate Intertoc Com 
mittee, “National Environmental Potcy,” Apr. 16, ive, ! 


vologics al power which 1s far curstripping man’s 
capacity nd ane abitity to control its impsct on th 
enviren: ment. 
The Comentzree believes tha t Az snerica’s car pacity as 8 nation to 
coafront these condstions an@ deal more eit cuvely wae the growing 
tal hazards and problems result . ~ from thes 
s i broadened i if the C ongress clarifi tes the 
eas, nee moe which determine and guide the 
ties of Feder, acenc Moreover, this can be 
mrospect nat State, local, and private action 
rnenced. 
tee is aware, as are other committees of both Houses 
which handle environ: I lecisiation, that it is extremely difficult 
in our inczessingly Romar ‘Government to achieve coor dinated 
responses emong the numerous F Federal agencies? (aside from private 
enterprise end State and locel acen =3e3) involyed in the multiple uses 
= our Ns -} resources unless there ere estabtished common 
pprosches at actions ere necessary to | advance the 
Re Nic interest in heaithful and quality sutr rroundings. To previde 3 
esis for edrenci =.the public interest, & congressionsl statement is 
required of the evolving nationel ob, jectives of raenazing our p: hysical 
surroundings. cur land, eis. water, open spece, and ‘other natural 
resources end environ ental amenities. 

In view of this situetion, the committee censidered, amended end 

reported S. 1075 <0 the floor of the Senate. 


EXPLANATION OF AMENDMENTS 


nek commas amen ided the bill by striking sil after the enacting 
text, and enending the ¢ x ¢ of the bill. 
“ir wore sugges 
to the comn ittee by the edz sration, represe tives of the execu- 


tire: agencies, public witnesses, and commit >@ members during 
oul. T The msior changes seek as follows: 
ental Policy Act of 


1969” has been ede 
2. The statement of pr ct amendments 
ce. 
I which is designated “Declaration of National 
” has been edded. The noe title consists of a 
congressi nal recegnition of man! ’s depencence upon the environment 
and 2 congress at Gecleration of £ Federal policy 20: use “all practicable 
meens consistent with othe essenti = consider ations of nationel policy’ 
to improve enc cocsene all Federal activities to the end inat certain 
br nations! gozls in be manazerment of the environment may be 
atteined. The broad national goals ere set out in subsections 101 (a) 
(1) througn (6). 
_ Section 103(b) provides & congressional recognition of each person’s 
ight to 2 healthful env: a and of each person's responsibility to 
contribute to the enhancemen® £ the environme 
Section 152 authorizes and di tects ts that the policies, rezulntions, and 
public laws of the Unized States be interpreted end administered in 
2A recent scalysis content by tr afl of the Baraca Interior Commitias showed chat environmental 


ate presally 7 eemiakares Dy (2 Vere agen fina located within 10 of ths 13 departments 0s weil 
Indepentens apasces ct the exrascire braces. 


accordance with the policies set forth in the act. This section e#lso 
directs nll Federal agencies to follow certain procedures and operating 
principles in carrying out their program activities. These procedures 
and operating principles are set out in subsections 102 (u) through (f). 
They authorize and direct the Federal agencies to utilize an inter- 
disciplinary approach in planning and decision making; to develop 
procedures to insure that presently unquantified environmental values 
and amenities are given appropriate consideration; to inelude in legis- 
lative reports and recommendations for major Federal actions certain 
findings related to the environment, to devclop appropriate alterna- 
tives to recommended courses of action involving unresolved environ- 
mental conflicts; to support appropriate activities designed to deal 
with international EY | problems; and to review and report 
upon present authority, policy, and procedures for conformity to the 
purposes of this act. | 

Section 162 provides that the policies and goals set forth in the act 
are supplemental to the existing mandates and authorizations of all 
Federal agencies. 

4. Title I of S. 1075 as introduced, is now title IT of S. 1075; 2s 
reported. As amended, title II authorizes all agencies of the Federal 
Government to conduct ecological research and surveys in conjunc- 
tion with their existing programs and authorities. In S. 1075 as intro- 
duced, this authority was limited to the Secretary of the Interior. The 
express authority granted to the Federal agencies is set out in sub- 
sections 201 (a) through (g). ! 

Section 202, as amended, authorizes the President to designate an 
agency or agencies to make grants, including training grants, to catty 
out the purposes of title II. In S. 1075, as introduced, this authority 
was granted to the Secretary of the Interior. The amendment reflects 
the committce’s judgment that the President should have the suthor- 
ity to designate the lead agency or agencies to carry out the provisions 
of section 202. The committee ‘added a limitation on the appropriation 
authorization in the smounts of $500,000 annually for fiscal years 
1971 and 1972, and $1,000,000 for each year thereafter. i 

In recognition o al duties in the field of environmental 
administration which have been delegated to the Office of Science;and 
Technology and to further the policies set forth in the act, section 203 
authorizes the establishment of an additional position with the title 
“Deputy Director” in the Office of Science and Technology. 

5. Title II of S. 1075, as introduced, was redesignated as title III of 
S. 1075 as reported. The name of the “Council” was changed to the 
“Board” of Environmental Quality Advisers. This change was made to 
avoid confusion with the interagency cabinet-level Council on: En- 
vironmental Quality which the a ministration recently established by 
Executive order. 

A new subsection 301(b) established the compensation to be paid 
members of the Board. A new subsection 302(d) provides that both the 
Board and the Office of Science and Technology shall carzy out their 
duties under this act pursuant to the overall direction of tho President. 
The committee also placed a limitation of $1 million on the annual 
SoproneeeCe authonzation for the Board of Environmental Quality 
Advisers. 


PURPOSE 


The purpose of S. 1075, the National Environmental Policy Act of 
1969, is to establish, by congressional action, a national policy to guide 
Federal activities which are involved with or related to the manage- 
ment of the envireninent or which have an impact on the qualtty 
of the environment. 

., Recent years have witnessed a growing public concern for the qual- 
ity of the environment and the manner in which it is managed. The 
cause of this concern appears to be twofold: First, the evidence of 
environmental mismenacement is accumulating at an ever-increasing 
rate as a result of population growth, increased pressures on a finite 
resource base, and xdvencing technological developments which havo 
enlarged man’s cxpacity to effectuate environmental change. Second, 
the American peoplo—as x result of growing affluence, more leisure 
time, and 2 recocnition of the consequences of continuing many pres- 
ent environmen rends—are placing » much higher value on the 
quality of the environment and their surroundings than ever before. 

The public’s crowing concern has figured prominently in many differ- 
ent areas of F sl activity. Most often it is seen in the form of 

tizen Indienation and protest over the ections or, in some cases, the 
leck of ection of Federal agencies. Examples of the rising public con- 
cern over the menner in which Federal policies and activities have 
contributed to environments! decay and degradation mey be seen in 
the Sente Barbara oil well blowout; the current controversy over the 
lack of en essured weter suppiv and the impact of a super-jet air- 
Port on the Everzleces National Park; the proliferation of pesticides 
and other chemic the indiscriminate siting of steem fired power- 
plants and other units of heaty industry; the pollution of the Nation’s 
Trivers, beys, lakes, and estuartes; the loss of publicly owned seashores, 
open sp2ces, end other irreplaceable natursl assets to industry, com- 
Mercis! users, snd developers; rising levels of air pollution; federally 
Sponsored or sided construction ectivities such as highways, eirports, 
and other public works projects which proceed without reference to 
the desires and espirstions of local people. 

S. 1075 is designed to deal with many of the basic causes of these 
increzsingly troublesome end often critical problems of domestic 
policy. A primery purpose of the bill is to restore public confidence 
in the Fedezat Government's capacity to achieve important public 
purposes end objectives and et the same time to maintain and enhance 
the qusiity of the environment. It is the Committee’s belief that S. 
1075 wili also provide & model and # demonstration to which State 
gcerernments mey look in their efforts to reorganize local institutions 
and to esteblish iocal policies conducive to sound environmental 
menegement. This objective is of great importance because many of 
the most serious environmente! problems the Nation faces are within 
the scope end. often, within the exclusive jurisdiction of State action 
and Stete responsibility. 

S. 1075 is elso designed to deal with the long-range implications of 
mneny of the critical eavironmentel problems which have caused great 
pubhe concern in receat veers. The challenge of environmental manage- 
meant is, in essence, 2 chellenge of modern men to himself. The principal 
threets to the environment and the Nation’s life support system are 
those thet men has himself induced in the pursuit ele meterial wealth, 


greater productivity, and other isportcnt values. These threets— 
whether in the form of pollution, crowding, ugliness, or in some other 
form—were not achicved intentionally. They were the spinoff, the | 
fallout, and the unanticipated consequences which resul from the 
pursuit of narrower, more immediate goals. 

The purpose of S. 1075 is, therefore, to establish a national policy 
designed to cope with environmental crisis, present or impending. | 
Tho measure is designed to supplement existing, but narrow and 
fractionated, congressional declerations of environmental policy. 

The “National Environmental Policy Act of 1969” would contribute | 
to a more orderly, rational, and constructive Federal response to | 
environmental decisionmaking in five major ways. These are briefly 
set out below: | 

1. Management of the environment is a matter of criticel concem | 
to all Americans. Virtually every agency of the Federal Government | 

leys some role in determining how well the envirenment is managed. | 

ret, mary of these agencies do not have a mandate. a body of law, | 
ora set of policies to guide their actions which have an impact on the | 
environment. In fact, the authorizing legislation ef some agencies | . 
hes been construed to prohibit the consideration of important environ- - 
mental values. | 

Section 101 of S. 1075 rectifies this by providing 8 congressional | 
declaretion that it is the continuing policy and responsibility of the | 
Federal Government to use #!! practicable means, consistent with cther | 
‘essential considerations of rational policy, to improve and coordinate 
Federal plenning and activities to the end that certain broad national | 
goals in the manzgement of the environment may be attained. 

2. A statement of national policy for the envirenment—like other | 
major policy declarations—is in large measure concerned with principle | 
ruther than detail; with an expression of broad national goals rather | 
than narrow and specific procedures for implementation. But, if goals | 
and principles are io be effective, they must be capable of being | 
applied in action. S. 1075 thus incorporates certain “action-fercing”’ | 
provisions and procedures which are designed to assure that all Federal | | 
agencies plan and work toward meeting the challenge of a better~ 
environment. “a 

3. One of the major factors contributing to environmental abuse | 
and deterioration is that actions—often actions having irreversible | 
consequences—are undertaken without adequate consideration of, | 
or knowledge about, their impact on the environment. Section 201 | 
seeks to overcome this limitation by authorizing all agencies of the 
Federal Government, in conjunction with their existing programs: 
and authorities, to conduct research, studies, and surveys related to! 
ecological systems and the quality of the environment. This section! 
also authorizes the agencies to make this information available to! 
the public, to assist State and local government, and to utilize ecolog-' 
ical information in the planning and development of resource-oriented | 
projects. 

Recognizing the leading role which the President has delegated to’ 
tho Office of Science and Technology for the coordination of Federai: 
activities in the area of environmental administration, the committee; 
hes adopted provisions designed to assist and strengthen this office. 


8. Rept. 91-296 O——2 


The committes s!so authorizes the President to desicnata one or more 

lead acencies to carry out a grant prorram, to maintain an inventory 

of development projects which make significant environmental 

modifications, to establish 2 data collection systern and to assist 
State and local governments. ; 

4. Title LT estab an independent, hich-level, three-member 

rentsat Quality Advisers ia the Executive Office 

The Board is patterned very closely after the Council 

¢ Advisers which was established by the Full Employment 


The Boerd’s function is to provide 2 continuing study and analysis 
of environmental trends and the factors which affect these trends, and 
to relete exch area of study and analysis to the social, economic, 
health, and conservation goals of the Nation. The Board will provide 
an overview of how effectively the Nation is maintaininz a quality 
eayitonment for future end present generations. In addition, it will bo 
uniquely equipped to sezze an. early werning function by ideatifying 
emerging environments! problems at en early date so that proper 
responses mey be prepared before situetions reach crisis proportions 
and before the costs of dealing with problems crow large. 

The Bosrd would also strengthen the Office of the President by 
providing advice, assistance, and staf suppor’ on the formulation of 
nations! policies end other meesures to impreve che quality of the 
environment. In addition, the Board would escist the President in the 
preperation of en annual environmental quality report. 

5. Section 303 requires the President to submit to the Congress an 
annual environmental quality report on the current status and condi- 
tion of the mejor nstural, manmede, and aitered environmental 
systems of the Nation. In addition, the report is to identify current 
and foreseezble trends in quality, menagement, snd the utilization 
of these environme: tel systems and the effects «f these trends on the 
social, economic, end other requirements of the Nation. 

At present, there is no report available which summarizes and 
brings together in one conrenient place an authoritative and periodic 
Statement on the ststus of the environment. Instead. trere are hun- 
@reds of reports which ceal with some small aspect of environmental 
menagement. More often than not these are technical in nature and 
Go not provide meaningful measures of how well the Nation is mecting 
environmental goals end objectives. The annual report required by 
S. 1075 would provide a baseline und a periodic objective statement 
of national progress in achieving a quality environment. for present 
and future generations of Americans. 


BACKGROUND 
Legislatize history 
S. 1075, the National Environmental Policy Act of 1969, was 
introduced in the Gist Congress on February 18, 1969. by Senstor 
Jackson. Hearings on this and two related bills introduced by Senators 
Nelson (S. 1752) and McGovern (S. 237) were held on April 16, 1969, 


| 
before the full Committee on Interior and Insular Affairs. ? Following 
a staff study and consultations with the staff of the Office of Science 
and Technology and with representatives of a number of the Federal 
departments, the committee considered S. 1075 in executive session on 
June 18, 1969. Following the adoption of a number of committee 
nmondments, the measure was ordered reposted to the Senate on June 
18, 1969. At the request of the Director of the Office of Science and 
Technology and representatives of the Bureau of the Budset, the 
committee voted, on July $, 1969, to reconsider the measure for the 
purpose of considering additional amendments. The amendments were 
proposed by the Bureau of the Budget in a July 7, 1969, letter to the 
chairman of the committee. The proposed amendments to titles I and 
Il of S. 1075 were adopted. Amendments proposed to title Iil by ‘the 
Bureau of the Budget were adopted in part and rejected in part. 
Following the edoption of other amendments suggested by members 
of the committee, the measure was ordered reported to the Senate on 
July 8, 1969. 

S$ 1075, as introduced, was substantially the same messuré as 
S. 2805 which wes introduced in the 90th Congress on December 15, 
1967, by Senators Jackson and Kuchel. The far-reaching objectives 
of S. 2805 end similar legislation introduced in the 90th Congress 
by Members of both Houses were considered at a unique joint Hause- 
Senate colloquium convened by the chairmen of the Senate Committee 
on Interior and Insular Affairs and the House Committee on Science 
and Astronautics on July 17, 1968, to discuss a national policy for 
the environment.‘ 

Many of the concepts and ideas incorporated in S. 1075 were drawn 
from ambitious measures introduced in previous Congresses. Of 
particular relevance were S. 2549, the Resources and Conservation 
Act, introduced by Senator Murray in 1959 and S. 2282 introduced by 
Senator Nelson in the S9vh Congress. The Murray bill, endorsed by 
a distinguished groun of Senators in the S6th and subsequentiy in the 
$7th Congress, called for the establishment of more efficie:.t machinery 
in the President’s Office to coordinate resource conservation on the 

3 National environmental policy, hearings held before the Commi 
U.S. Senate, 9st Conc. first ses< , on S. 1075, §. 1782, and S. 235, Apr. 1 
Senator Nelson, would create a five-member Council on Environm 
{be responsints for assisting the President in > 
tranemitted to Congress. The report would ber 


he measure would also authorize the Secreta: 
id disseminate such mf 


19 the Conzress an 

- t , 
so7 of a Council o' 
atite Gilce 


Policy for the 
‘and the Committee on Science an 
July 17, 1%. 
Following the colloquium, “Concressional White Paper was prepared at the request of 
Henry M. Jackson and George Miller by the Lecislative Reference Servs 
document, issued as a joint cammmittee print by the Senate Int Com 
Astronautics Committee and dostributed to the entire Concress in Gchber 
raised in the diniog between Members of the Congress and the collogu'um fy pants which iv 
~ Cabinet Scerctaries, the President's Scienes Adviser, Mr. Laurance Rockefeller, an¢ Dean Don R. Price of 
i 


A special report to, the Committee on Interior and Insular A‘Tairs on ‘A nal Policy for the Enriron- 
ment.” was propared for the committee's use and was Printed as a commil print on July 21. m8, The 

was prepared by Dr. Lyuton K. Caldwell of Indiana University and William J. Van Ness, special 
counsel to the committes ‘The report was used as & background document for the ealloguiam. Ttrasesand 
discusses in detall many ofthe txsuas end questions implicit in ‘extabilshing a national caviroamental policy. 
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1. Population growth and increasing per cepits material demands 
are placing unprecedented pressures upon a finite resource base. 

2. Advancing scientific knowledge and technology have ‘vastly 
enlarged man’s ability to alter the physical environment. 

3. The combination of the foregoing conditions presents a serious 
threat to the Nation’s life support system. The pursuit of greater 
material wealth and increased productivity, the quest for scientific 
knowledge, and the requirements of worldwide responsibilities have 
had unplanned and often unforeseen consequences in the form of 
resource depletion, pollution, ill conceived urbanization, and other 
aspects of environmental! degradation. 

4. The attainment of effective national environmental management 
uires the Nation’s endorsement of a set of resource management 
ues which ere in the long-range public interest and which merit 

the support of ell social institutions. The Federal role will involve in 
some measure nearly every Feders! agency. Successful Federal leader- 
ship in environmental management must be based upon the best 
possible information end analyses concerning the status and trends 
of environmental conditions. Federal action must rest upon a clear 
statement of the values and goals which we seck; in short, a national 
environmental policy. 

There is no general sgreement as to how critical the Nation’s 

resent environmental situation has become. Some respected scholars 
insist that 2 number of crises already exist. Others maintain that 
there is yet time to prevent them. There is nearly unanimous agrec- 
ment, however, that action is needed and that, at least in some 
Instances, dangerous conditions exist. 

The Senate Interior end Insuler Affairs Committee has not con- 
cluded that the complex environmental problems we face are suscep- 
tible of easy solution. It is however, clear that the Congress cannot 
disavow its responsibility to establish basic policies and to exercise 
supervisory pore over the agencies it hes created. The Senate Com- 
mittee on the Judiciary stated this responsibility clearly: 


Policymaking is not a function that can be performed 

roperly by 2 smell group of appointed officials, no matter 

ow able or well intentioned. Only in Congress, where 
the Members are directly answerable to the electorate, can 
competing political interests be adequately represented and 
properly accommodated. 


In ees testimony on various aspects of national environ- 
mental policy over the past decade, the Senate Interior Committee 

as received broad support and encouragement from diverse seg- 
ments of American society—from the scientific community, the uni- 
versities, business and lebor, and from public affairs groups. The 
committee believes that it Is necessary to move ahead to define the 
“environmental” desires of the American people in operationat terms 
thet the! President, Government agencies at all levels, the courts, 
private enterprise, and the public can consider and act upon. 


RELATIONSHIP OF S. 1075 TO EXISTING POLICIES AND INSTITUTIONS 


Congress over the past decade has passed « procession of landmark 
conservation measures on behelf of recreation and wilderness, national 
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1. Population growth and increasing per capita material demands 
are placing unprecedented pressures upon & finite resource base. | 

2. Advancing scientific knowledge and technology have vastly 
cote man’s ability to alter the physical environment. Ke 

3. The combination of the foregoing conditions presents a serious 
threat to the Nation’s life support system. The pursuit of greater 
material wealth and increased productivity, the quest for scientific 
knowledge, and the requirements of worldwide responsibilities have 
had unplanned and often unforeseen consequences in the form of 
resource depletion, pollution, ill conceived urbanization, and other 
‘aspects of environmental degradation. 

4. The attainment of effective national environmental management 
requires the Nation’s endorsement of a set of resource management 
values which are in the long-range public interest and which merit 
the support of all social institutions. The Federal role will involve in - 
some measure nearly every Federal agency. Successful Federal leager- 
ship in environmental management must be based upon the best 
possible information and analyses concerning the status and trends 
of environmental conditions. Pederal action must rest upon a clear 
statement of the values and goals which we seek; in short, a national 
environmental policy. ; 

There is no general agreement as to how critical the Nation’s 

resent environmental situation has become. Some respected scholars 
insist that a number of crises already exist. Others maintain that 
thero is yet time to prevent them. There is nearly unanimous agrce- 
ment, however, that action is needed and that, at least in some 
instances, dangerous conditions exist. 

The Senate Interior and Insular Affairs Committee has not con- 
cluded that the complex environmental problems we face are suscep- 
tible of easy solution. It is however, clear that the Congress cannot 
disavow its responsibility to establish basic policies and to exercise 
supervisory powers over the agencics it has created. The Senate Com- 
mittee on the Judiciary stated this responsibility clearly: 


Policymaking is not a function that can be performed | 
roperly by a small group of appointed officials, no matter. 
ow able or well intentioned. Only in Congress, where | 

the Members are directly answerable to the electorate, can | 
competing political interests be adequately represented and, 


properly accommodated. 


In ees testimony on various aspects of national environ- 
mental policy over the past decade, the Senate Interior Committee 
has received broad support and encouragement from diverse seg- 
ments of American society—from the scientific community, the uni- 
versities, business and labor, and from public affairs groups. ‘The 
committee believes that it is necessary to move ahead to define the 
“environmental” desires of the American people in operational terms 
that the President, Government agencies at all levels, the courts, 
private enterprise, and the public can consider and act upon. 


RELATIONSHIP OF S. 1075 TO EXISTING POLICIES AND INSTITUTIONS 
Existing policies ic 
Congress over the past decade has passed a procession of landmerk 


conservation measures on behalf of recreation and wilderness, national 
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recreational plenning, national water planning and research, wilder- 
hess preservation, review of public land policies, establishment of a 
system of national! trails and a system of national sceuic rivers, air end 
water pollution control, ncise abatement, preservation of endangered 
wildlife, urban plerning for open space, oceanography, beentifcation 
of highways, protection of shorelines end estuaries, and other related 
areas. Meny of these measures originated in the Senate Interior and 
Insuler Afsirs Committes.* Others originated in other committees of 
both the Senate and House. All of them, in specific and specialized 
weys, constitute congressional mandates on various aspects of environ- 
ments! policy. Taken together, these measures provide an impressive 
record of congressional action and concern. 

Neverth s, on the basis of recent hearings, seminars, colloquia, 
and stef siudzex conducted by the committee, it is clear that tuero 
is very reel reeson for concern for those areas in which no policies 
heve' been esteblished or in which the conflicting operational policies 
of different egencies are frustrating and compliceting the achtevement 
of environmental quality objectives which are in the interest of all. 
Many older operating egencies of the Federal Government, for ex- 
ample, do not at present have a mandate within the body of their 
enebling laws te allow them to give adequate ettention to environ- 
ments! values. In other agencies, especially when the expenditure of 
funds is involved, an official’s latitude to deviate from narrow poiicies 
or the “most economical alternative” to achieve en environmental 
goet may be strictly circumscribed by congressional eanthorizations 
which have overlooked existing or potential env-ronmental problems 
or the limitations of agency procedures. Thece is eso reason for serious 
concern over the activities of those agencies which do not feel they 
have sufficient authority to undertake needed research and ection to 
enhance, preserve, end meintain the qurilitative side of the environ- 
ment in connection with development activities. 

§$.'1075, 2s reported by the committee, would provide s!l agencies 
and all Federa! officials with 2 legislative mandate end a responsibility 
to consider the consequences of their actions on the environment. 
This would be true of the licensing functions of independent agencies 
es well 25 the ongoing activities of tke regular Federa! agencies. 

In eddition, by providing a statement of nationa! environmental 
goals, policies, and procedures, S. 1075 would give renewed and 
vigorous emphesis to the importance of existing environmental pro- 

end legistation. 

The problem of providing for better Federal environmental manage- 
ment practices is not totally caused by the luck of 2 policy. As noted 
earlier, there ere many specific and specialized legislative policies on 
some aspects of the environment. The present problem also involves 
the need to retionelize and better coordinate existing policies and to 


provide meens by which they may be continuously reviewed to de- 
termine whether they meet the ovérall goal of a quality life in a quality 
environment for ali Americans. 


. *A Beetel Presentation. of the Committes’s Histo-y and Jurisdiction. and A Bummery 
a nents Daring the (th Coraress.” committes print, Committes on Interior and Insuler 
. US. Bensta, fh Cons.. 26 \ 
Bee, also the exiting lezisintion which affects coordination of Federal. sir quality, watar quality, solid 
pg atin ee Pelsted pale works projects cited in 8, 2391, introduced by Banator Muckio and others 
oa . 


Titles II and III of S. 1075 provide coordinating and oversight 
measures which aro designed to.insure that s coordinated Federal 
regponsc to the problems of environmentsl management are prepared. 
Existing Institutions 

The Federal Government, st present, is not well structured for the 
administration of complex environmental issues or to offer mesningful 
alternatives to past methods of coping with environmental! problems.’° 
Compensatory measures have been sought through interagency agree- 
ments and understandings which require joint consultation and plan- 
ning in specified cases of natural resources administration.” | 

While this represents an improvement in some areas of environ- 
mental administration and policymaking, the compensatory measures 
are more in the nature of pallistives than basic reforms, more in the 
naturo of administrative statesmanship rather than basic policy de- 
terminations. In effect, they treat the symptoms rather than the 
basic problems. 

Functions of oversight and assessment, insofar as they are presently 
fulfilled, are vested with a numter of committees of the Congress and 
with the Bureau of the Budget. Budget’s concern has proven to bo: 
more fiscal than policy, oriented. The segmented committee structure 
of Congress, coupled with inadequate time and staff to survey the broad 
range of environmental quality problems, make it improbable that all 
of the committees of Congress will, or can be expected to, provide 8 
continuous and infermed substitute for legislation through which a 
commana environmentel public policy can be developed and 
apphea. i 

Z he present administration has recognized that dealing with; com- 
plex environmental questions requires the establishment of a focal 
point for the consideration of environmental values within the Federal 
Government. On June 3, 1969, President Nixon established by Execu- 
tive Order 11472 an interagency Environmental Quality Councilito be 
composed of six Cabinet officers and to be chaired by himself. The 
‘Executive order also established a Citizens’ Qdvisory Committee on 
Environmental Quality, revoked a number of prior Executive orders, 
and delegated certain staff functions to the Director of the Office of 
Science and Technology. | 

During the April 16 hearings on S. 1075, members of the Committee 
expressed approval of the announcement by che Secretary of the 
Interior and the President's science adviser of the President’s intent to 
establish this interagency Council on the environment. There was gen- 
eral agreement that the Council could be effective in dealing with 
environmertal problems which were of concern to more than one De- 
partment of the Federal Government und which required “actian.” 

Many members of the Committee did, however, question whether 
an interagency council alone could provide the objective and impartial 
advice and adversary support the President needs in dealing with 
environmental probiems. ‘ | 

® This deficiency has been thoroughly discussed in two documents of the National Acacemy of Sclences: 
Paul Wous, “Kenewable Kesources: A Report to tha Committee on Natural Resources" (SAS-N RC 
Pudl. No, 100A, 19 Resources and Man,"* NAS-NRC. (In press.) Also seo Lynton K. Caldwell, “Ad- 
ministrative Posubilities for Environmental Contenl,” in The Futuro Environments of North |America 
(Natural [Ustury Pross,1060), and the hearings on 8. 1075, i 

1 Tho inadequacies of such compensatory mensuras ara discussed in the following: hen Ki. Batley, 
“Managing tho Fodoral Government,” in Agonda for the Nation, (Brookings Insettuty 


wa). | 
® This fundamontal iasue was fully discussed in the “Congressional White Paper on @ National Poticy for 
the Enviroament,” op. cit. : 


Senator Jackson, in a dislog with Dr. DuBridge, noted that— 


* * *\the advice, with all due respect, that the President 
would receive from the departments will be advice that will 
not be adverse to them:. It will be compromised advice. This 
has been the history of the agencies. It is hard for the Presi- 


ote 


Concern wes also expressed by other members of the Committee 
over whether the President and the Cabinet officers involved would 
hexe the time end energy to provide the continuity of effort required. 
Concern was voiced over the level of staff support which the Office of 
Science and Technology would be able to make available to assist the 

sident’s Council. 

Based upon e review of the strengths end weaknesses of both the 
President’s Council end an independent board of environmental 
advisers 8s proposed in S. 1075, the Committee believes that both are 
needed. Their functions and ectivities as expressed in the Executive 
order end in title III of S. 1975 are not in conflict. They sre comple- 
mentary bodies: ene action-oriented and composed of those Cabinet 
ofiicers chiefir concerned with environmentsl matters, end the other 
providing objective and impertial advise as well as long-range 
overview and problem identification function. 


SUMMARY 


Although historically the Nation has had no considered policy for 
its environment, the unprecedented pressures of population and the 
impact of scierice and technolosy meke « policy necessary today. 
The expression “environmental quality” symbolizes the complex 
and interrelated aspects of man’s dependence upon his environment. 
Most Americans nov understand, far better then our forebears could 
the nature of ran-environment relationships. The evidence requiring 
timely public action is clear. The Nation bas in many areas overdrawn 
its bank ecconnt in life-sustaining natural elements. For these 
elements—air, water, soil, and living space—technoiogy st present 
provides no substitutes. Past neglect and carelessness are now costing 
us dearly, not merely in opportunities forgone, in impairment of 
heelt>, and ir. discomfort and inconvenience, but also in a demand 
upon tex dollars upon personsl incomes, end upon corporate eae 

e longer ws delay meeting our environmental responsibilities, the 
longer the g:owing list of “interest charges” in environmental deteriors- 


(8. 


tion will run. Tho cost of remedial action and of getting on to a sound 
basis fer the future wil! never again be less than it is today.” 
Natural benuty, increased recreational opportunity, urban esthet- 
ics and other amenitics would be important byproducts of a national 
environmental policy. They are worthy and important public objec- 
tives in their own right. But the compelling reasons for @ national 
policy are more deeply based. The survival of man, in ® world in 
which decency and dignity ere possible, is the basic reason for bringing 
man’s impact on his environment under informed and responsibie 
control. The economic costs of mainteining a life-susteining environ- 
ment are unavoidable. We have not understood the necessity for 
respecting the limited capacities of nature in accommodating itself to 
man’s exactions, nor have we properly calculated the cost of adaptation 
to deteriorating conditions. In our management of the environment 
we have exceeded its adaptive and recuperative powers, and in one 
form or another we must now pay direculy the costs of maintsining 
air, water, soil, and living space in quantities and qualities sufficient 
to our needs. Economic good sense requires the declaration of a policy 
aad the establishment of 2 comprehensive environmental quselity . 
program now. Today we have the option of channeling some of our 
wealth into the protection of our future. If we fail to do this in en 
adequate and timely manner, we may find ourselves confronted, even 
in this generation, with an environmental cetastrophe that could 
- render our wealth meaningless and which no amount of money could 
ever cure. 
SECTION-BY-SECTION ANALYSIS 
Section 1 


This section provides that this act may be cited ss the National 
Environmental Policy Act of 1969. 


Section 2 : 

This section sets forth the purposes of the act. The purposes of the 
act are to declare a national environmental policy; to promote efforts 
to prevent environmental damage and to better the health and welfare 
of man; to enlarge and enrich man’s understanding of the ecological 
systems and natural resources important to the Nation; and to estab- 
lish in the Executive Office of the President a Board of Environmental 
Quality Advisers. 


: TITLE I 
Section 101(a) 


This section is a declaration by the Congress of a national environ- 
mental policy. The declaration is based upon a congressional recogni- 
tion of mankind’s dependence upon his physical and biological 
surroundings for material goods ande cultural enrichment. It is further 
based upon a recognition of the increasing pressures exerted upon the 
environment as a result of population growth, urbanization, intustrial 
expansion, resource exploitation, and technological development. 

he continuing policy and responsibility of the Federal Government 

is declared to be that, consistent with other essential considerations of 
national policy, the activities and resources of the Federal Government 
shall be improved and coordinated to the end that the Nation may 
® Fora discussion of the economic and social costs of continuing past environmental manazement practices 


ere page 5, “A National Policy for the Fnvtronment,” Coramittee Print, Senate Interior and Insular ASalrs 
Commitiaas, July 11, 1964. if 
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attain certain brord netional goals in tho managoment of tho en- 
vironment. The broad national gorls aro as follows: 

(1) Fulfill the responsibilities of each goneration es trustee of tho 
environment for fi cremitions. Tt is recognized in this statement 
thet each gener ms rk responsibility to Improve, enhance, and 
maintain the quality of the environment to the greetest extent possible 
for the continned benefit of futuee generations. 

(2) Assure for al! Americans safe, healthful, productive, and esthet- 
ically and culturally pleasing surroundings. The Federa! Government, 
in its planning and programs, shall strive to protect and improve the 

uality of each citizen’s surroundings both in regard to the preserva- 
thon of the nature! environment as well es in the planning, design, and 
construction of monmade structures. Each individusl should be as- 
sured of sefe, he and productive surroundings in which to livo 
end work and sh be afforded the maximum possible opportunity 
to derive physical, esthetic, and cultural satisfaction from his environs. 

(3) Attain the widest range of beneficial uses of the environment 
without degredation, risk to heelth cr safety, or other undesirable and 
unintended consequences. The resources of the United States must be 
capable of supporting the larger populations and the increased demands 
upon Hmited resources which ere inevite Ye in che future. To do so, it 
is essential tha: the widest and most efficient use of the environment 
be made to provide both the necessities and the amenities of lifo. 
In seeking intensified beneficial utilization of tse earth’s resources, 
the Federe! Government must take care to avoid degradation and 
misuse of resources, risk to man’s continued health end safety, and 
other undesirable and unintended consequences. 

(4) Preserve important historic, cultural, ard natural espects of our 
national heritaze, and maintain wherever possit’e en environment 
which supports diversity and variety of individual cheice. The psce of 

creasing 


Aportant ast 
hich are desi 


the widest posstbie opportr: 
and choice in cultural pursuit 
and in living styles. 
(5) Achieve » balance between population and resource 130 which 
will permit high standards of living and a wide sharing of life’s ameni- 
_ ties. This subsection recognizes that population increases underlie 
many of the resource and environmental problems which are being 
experienced in America. If the Nation’s present high standards of 
living ere to be mede xvuileble to all of our citizens and if the general 
and growing desire of our people for greater participation in the 
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physical and material benefits, in the amenities, and in the esthetic 
enjoyment afforded by a quality environment are to be satisfied, the 
Federa! Government must strive to maintain magnitude and distri- 
bution of population which will not exceed the environment’s capebil- 
ity to provide such benefits. 

(6) Enhance the quality of renewable resources and approsch the 
maximum attainable recycling of depletable resources. In recent 
years a great deal of the emphasis of legislative and executive ection 


regarding environmental matters has concentrated upon the protec- 
tion and improvement of quality of th Nation’s renewable resources 
such as air and water. It is vital that these efforts be continued and 
intensified because they are among the most visible, pressing, and 
immediate concerns of environmental management. 

It is also essential that means be sought and utilized to improve the 
effectiveness of recycling of depletable resources such as fiber, chemi- 
cals, and metatic minerals. Improved material standards of living for 
greater numbers of people will place increased demands upon limited 
raw materials. Furthermore, the disposal of wastes from the non- 
consumptive single use of manufactured goods is among dur most. 
critical pollution problems. Emphasis must be placed upon seeking 
innovative solutions through technology, management, and, i 


necessary, governmental regulation. 


Section 101 (6) 

This subsection asserts congressional recognition of each) person’s 
fundamental and inalienable right to 3 healthful environmént. It is 
apparent that the guarantee of the continued enjoyment of any 
individual right is dependent upon individual health and safety. 1t 
is further apparent that deprivation of an individual’s right to 3 
healthful environment will result in the degradation or elimination of 
all of his rights. 

The subsection also asserts congressional recognition! of each 
individual’s responsibility to contribute to the preservation and 
enhancement of the environment. The enjoyment xe individual rights 
requires respect and protection of the rights of others. The ¢ mulative 
influence of each aradaal upon the environment is of such great 
significance that every effort to preserve environmental quality must 
depend upon the strong support and participation of the public. 


Section 102 


The policies and goals set forth in section 101 can be implemented 
if they are incorporated into the ongoing activities of the Federal 
Government in carrying out its other responsibilities to the public. 
Jn many areas of Federal action there is no body of experience or 
precedent for substantial and consistent consideration of environ- 
mental factors in decisionmaking. In some areas of Federal activity, 
existing legislation does not provide clear authority for the consider- 
ation of environmental factors which conflict with other objectives. 

To remedy present shortcomings in the legislative foundation of 
existing programs, and to establish action-forcing procedures which 
will help to insure that the policies enunciated in section 101 are 
implemented. section 102 authorizes and directs that the existing body 
of Federal law, regulation, and policy be interpreted and administered 


to the fullest extent possible in accordence with the polici¢s set forth 
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in this act./It further establishes 2 numberof operating procedures 
to be followed by all Federal agencies as follows: 

(a) Wherever planning is done or decisions are made which may 
here an impact on the quality of man’s environment, the responsible 
agency or acencics are directed to utilize to the fullest extent possible 
& systematic, interdisciplinery, team approach. Such planning and 
decisions should drew upon the broadest possible range of social and 
nstural sciéntific knowledge and design arts. Many of the environ- 
mentel controversies of recent years have, in large measure, been 
caused by the failure to consider all relevant points of view in the 
planning and conduct of Federal activities. Using an interdisciplinary 
2pprosen thet brought together the skills of the landscape architect, 
the enzineer, the ecologist, the economist, and other relevant disci- 
plines would result in better plenning and better projects. Too often 
planning is! the exclusive province of the engineer and cost enalyst. 

(b) All agencies which underteke activities relating to environ- 
mente! values, particularly those values relating to amenities and 
aesthetic considerations, ere euthorized and directed to make efforts 
to develop’ methods end procedures’ to incorporate those values in 
oficial planing and decisionmaking. In the past, environmental 
factors have frequently been ignored and omitted from consideration 
in the eerly steces of planning because of the difficulty of evaluating 
them in comparison with economic and technical factors. As 8 result, 
unless the rest:!ts of planning ere radically revised at the policy level— 
and this often means the Congress—environmental enhancement 
opportunities may be forgone and unnecessary degradation incurred. 
A vital requisite of environmental management is the development of 
adequete methodology for evaluating the full environmental impacts 
and the full costs of Federsl actions. 

(©) Each sgency which proposes eny major actions, such as project 
proposals, proposels for new legislation, regulations, policy state- 
ments, or expansion. or revision of ongoing programs, shall meke & 
determination es to whether the proposal would have 2 significant 
efec, upon the quality of the human environment. If the proposal 
3s considered to heve such an effect, then the recommendation or 
report supportinz the proposal must include statements by the 

msibie oficiz} of certain findings es follows: 

(3) A finding shall be made that the environmental impact of 
the proposed action has been studied and that the results of the 
studies hare been given consideration in the decisions leading 
to the proposal. 

(ii) Wherever adverse environmental effects are found to be 
involved, ¢ Ending must be made that those effects cannot be 
avoided by following reasonable alternatives which will achieve 
the intended purposes of the proposal. Furthermore, a finding 
must be made thet the action leading to the edverse environ- 
mental effects is justified by other considerations of national 
polizy and those other considerations must be stated in the 

io, 


Gii) Wherever local, short-term uses of the resources of man’s 
environment are being pro i, a finding must be made that 
such uses sre consistent with the maintenance and enhancement 
of the long-term productivity of the environment. 
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(iv) Wherever pronosals involve significant commitments of 
resources and those commitments are irreversibie and irretrievable 
under conditiens of known technology and reasonable economics, 
n finding must be made that such commitments are warranted. 

(d) Wherever agencies of the Federal Government recommend 
courses of action which are known to involve unresolved conflicts 
over competing and incompatible uses of land, water, or air resources, 
it shall be the agency’s responsibility to study, develop, and describe 
appropriate alternatives to the recommended course of action. The 
agency shal! develop information and provide descriptions of the’ al- 
ternatives in adequate detail for subsequent reviewers and decision- 
makers, both within the executive branch and in the Congress, to 
consider the alternatives along with the principal recommendation. 

(ce) In recognition of the fact that environmental problems ara not 
confined by political boundaries, ell agencies of the Federal Govern- 
ment which have international responsibilities are authorized and 
directed to lend support to appropriate international efforts to entic- 
ipate and prevent a decline in the quality of the worldwide environment. 

(f) All agencies of the Federal Government are directed to review 
their existing statutory authority, administrative regulations, policies, 
and procedures. The agencies are to propose to the President and to 
the Congress new executive or legislative authority which they find 
to be necessary to make their authority consistent with the provisions 
and purposes of this act. 

The committee expects that each agency will diligently pursue this 
review and that appropriate legislative recommendations will be 
prepared for presentation to the Congress within 1 year’s time. The 
committee recognizes, however, that there is a wide difference in 'the 
complexity of legislation dealing with the activities of the various 
executive agencies and ihst a specific deadline might prove unreason- 
ably burdensome on some agencies. 


Section 108 
This section provides that the policies and goals set forth in this 
act are supplementary to the existing mandates and authorizations 
of Federa! agencies. They are not considered to repeal the existing 
authorizations. Where conflicts occur, they will be resolved under 
the procedure prescribed in section 102(f). 


TITLE IT 

Section 201 I 

This section provides authorization for the Federal agencies to 
include, as a part of their existing programs and their ongoing activ- 
ities, certain environmental management functions which will) be 
necessery to orpoe the policies established by this act. No spegific 
authorization of appropriations is provided for these ectivities. The 
committee believes that the agencies can perform the functions author- 
ized as a part of the general administration and operation of their 
existing programs. To the extent that agencies are pursuing activities 
with environmental management implications, the costs of *he func- 
tions authorized in this section are appropriate costs of their work. 
The functions authorized for each Federal agency are as follows: | 
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onduct investigations and research relating to eco- 
systems and environmental quality. It is intended that 
setivities will be undertaken by each agency when its 
tes would have un adverse impact on an .cologicel systere 
of the environment. ; 
(6) To collect snd document information relating to changes 
trends in environmental conditions inctucing ecolugical syvs- 
tems. it is intended that exch agency perform this function in its 
ares. of expertise and op t 
gluate an ish enviroments! and ecological 
ch it has collected. 
To make available advice and information ut its disposal 
} management. 
fe) To utilize ecological information in_the planning nd 
Gevelonment of resource-oriented projects. Each agency which 
: roses, constructs, or operates projects having resource 
nent implications is eutherized and directed to consider 
ts upon ecological systems to be a part of the analyses 
& its actions and to study such effects as a part of its 
Esta collection. 
(f) To conduct ecological research and studies within the 
Federa! lands under its jurisdiction. 
(9) To assist to the fullest extent pussible the Board of En- 


vironmental Quality Advisers established by this act and any 
environmental cozncil or committee established by the President, 
Section 292%2) 

This ‘section authorizes the President to designate an agency or 
egencies to carry out the following functions regarding environmental 
mensgement: 

(1) Administer « program of grants, contracts and cooperative 
agreements, z and research to further the programs of 
ecologics! study authorized by title II and to accept and utilize 
Gonations for this purpose. 

(2) Develop and maintain an inventory of Federal projects 
end programs, existing and contemplated, which have made 
or wil! rake significant modifications in the environrent. 

(3) Establisn an information coliection end retrieval system 
for ecolozica] research materials. 

(4) Assist and advise State and locel governments and private 
enterprise in developing pclicies and procedures to enhance the 
quality of the environment. 

Scetion 202(5) 

Appropriations in the amounts of $500,000 annually for fiscal years 
1971 ond 1572 and $2 million annually for 1973 and each fiscal year 
thereafter cre euthorized for the purposes of this section. The funds 
appropriated would be allotted to the designated agencies as the 
President recommends. 

Section 202 : 

isis section establishes in the Office of Science and Technology an 
additi¢nul Deputy Director to be compensated at the rate provided 
for level IV of the executive schedule puy rates. 

The Office of Science and Technology (OST) was established by 
Reorganization Plan No. 2 of 1962 to provide permanent staff in 
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the Executivo Office of the President to advise and assist the President : 
on matters pertaining to or affected by science and technology. It is: 
also directed to take on such other assignments as the President may, 
request. The Director of OST, appointed by the President with the: 
advice and consent of the Senate, also serves as the science adviser: 
to the President. 

Since it was provided statutory euthority in 1962, the OST has: 
broadened the range and sce-~ of its activities extending beyond the) 
province of research or polic science and technology to the inter-| 
relations of science to broad national policies and programs. In this! 
sense, the OST is concerned with assuring the most effective end) 
beneficial use of technology in our society. 

Thus, the OST deals with broad problems facing the country in’ 
health, education, the urban environment, energy policy and en- 
vironmental quality. 

The President’s recent Executive order establishing en Environ-! 
mental Quelity Council directed the OST to provide the staff support) 
and assistance to the work of the Council. The Presideat’s science 
adviser was named Executive Secretary of the Council. 

In view of the importance of environmental management problems, 
and the important role which the President’s Council will have in) 
resolving interagency conflict concerning environmental issues, and 
in coordinating the ongoing environmental programs of the Federal] 
Government, « significant increase is expected in the already de-i 
manding work load of the OST. 

The committee feels that the addition of a second Deputy Director! 
as recommended by the Buresu of the Budget in its July 7, 1969: 
letter to the chairman, will be of great value in strengthening OST’s 
capacity to contribute to effective environmental management. 


TITLE III 
Section 301 (a) 


This subsection creates in the Executive Office of the President a 
Board of Environmental Quality Advisers. The Board is te be com- 
posed of three members eppointed by the President with the advice 
and consent of the Senate and who shall serve at the President’s 
pleasure. i 

It is intended that the members of the Board shall be persons of 
broad experience and training with the competence and eee to 
analyze and interpret trends and developing problems in the quality 
of the Nation’s environment. The committee does not view the 
Bonrd’s functions as a purely scientific pursuit, but rather as one 
which rests upon scientific, economic, social, esthetic, and cultural 
considerations. The members of the Board, therefore, should not 
necessarily be selected for depth of training or expertise in any specific 
discipline, but rather for their ability to grasp broad national issues, 
to render public service in the national interest, and to appreciate the 
significance of choosing among present alternatives in shaping the 
country’s future environment. 

Tho President shall designate one member of the Board as Chairman 
and one as Vice Chairman. 


Section 301 (6) 


This subsection provides that the members of the Board shall serve 
full time. The compensation for the Chairman of the Board is set at 
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level II of the Executive Schedule pay rates end at level IV for the 
other two members. These provisions parallel the compensation pro- 


visions established by law for the Chairman and the members of the 
Council of Economic Advisers. . 


Section $62 (a) 


The primary function of the Board shall be to carry_on continuing 
studies and analyses related to the status of the environment. The 
Board wil! seek to establish or cause to be established within the 
operating agencies of the Federel Government an effective system for 
monitonne environments! indicators, collecting data, and enalyzing 
trends. It will further seek to relate trends in environmentel conditions 
to short- 2n¢ long-term national goals and aspirations. 

In cerryins out this fenction, the Board is required to perform & 

number of specified duties. 
* First, the Board is required to report at least once each year to the 
President on the stste end condition of the environment. This report 
should represent the Boerd’s considered and impartial judgement. 
The Bosrd’s report would be useful to the President in the preparation 
of the ennusl environmentel quality report which the President is 
required to trensmit to the Congress by section 303. 

Second. the Board would provide advice, assistance, and staff 
scpport to the President in the formulation of national policies 
designed to foster end promote the improvement of the quality of 
the environment. The President is, of course, free to utilize the services 
of the Boerd in any menner in which he desires. The committee hopes, 
however, that the President would rely on the Bozrd’s impertial and 
objective edvice in the formulation of national environmental policies. 

Third, the Bocrd is suthorized to obtain information from all 
existing sources concerning the quality of the environment. The com- 
mittee intends and fully expects that ell Federal agencies wili cooperete 
and provide eny essistance end information necessery to enable the 


Boerd to fulfill its duties and responsibilities under this act. The Board 
is also directed to make informetion concerning the quality of the 
environment evailable to the American people. Tt is the committec’s 
strong view that there needs to be some one plece in Government to 
which the public and the news medie may turn for authoritative and 
objective information on particuler environmental problems. A cur- 
rent exampie of the need relates to the controversy over the impact of 
certein chemicals, pesticides, and insecticides. Many news reports and 
the opinions of meny competent scientists indicete that some present 
ractices im the use and application of these substances pose grave 
ealth dangers. The extent of the danger, however, is often mini- 
mized end, im some cases, even denied by the pesponsinie Government 
agencies. Th Board could provide a useful an needed public func- 
thon by reviexsing all of the facts and furnishing competent judgment 
end edvice on problems of this nature. 
Section $92'b} 

This subsection provides that the Bonrd shall periodically review 
and appreise Federul programs, projects, nctivitics, and policies which 
affect {2e quality of the environment. Besed upon its review, the 
Board shell muke recoramendstions to the President. 

The committee does not view this direction to the Boerd as imply- 
ing & project-by-project review and commentary on Federsl pro- 
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ams. Rather, it is intend-4 tiat the Board will periodically examine 
tho general direction and impect of Federal programs in relation! to 
environmental trends snd problems and recommend general chenges 
in direction or supplementetion of such programs when they appest 
to bo appropriate. eae 

It is not tho committes’s intent that the Board be involved in the 
day-to-day decisioninaking processes of the Federal Government or 
that it ba involved in the resolution of particular conflicts between 
agencies end departments. These functions can best be performed by 
tho Bureau of the Budget, the President's interagency Cabinet-level 
Council on the Environment or by the President himself. The com- 
mittee does, however, strongly feel that the President needs impartial 
and objective staff support which can provide him with unbissed 
information and an sccurate overview of the Nation’s eavironmentsl 
trends and problems and how theso trends and problems affect; the 
future material and social well-being. of the American pesple. 

The Bosatd’s recommendations to the President are for his use alone, 
and his actions on their recommendations will depend on the confi- 
dence he places in the judgment of the persons he nominates to mem- 
bership on the Board. Us property, the Board’s review and appreissl 
of Federal activities which affect the quality of the environment can 
add a new dimension and provide the President with a new insight 
into the long-renge needs snd priorities of the country, At the present 
time, the executive agencies’ view of National needs, goals, and pri- 
orities in the field of environmental management eppears to have 
been so thoroughly subjugated to budgetary and fisca considerations 
that the nature of the f ‘ndamentel values at stake has been obscured. 
It is the committec’s view that the values which aro at stake in the 
environmental management @ecisions which lie shead need to be 
brought to the fore and made the subject of official decision st the 
highest lovels of Government. 


Section 802(e) | 

This subsection states that the Board will assist the President in 
the preparation of the annual environmental quality report required 
by section 303. The committee assumes thet the Bo would have 
the primary responsibility for the preparation of the President’s annual 
roport. Jt could, in large measure, be bused upon the Board’s report to 
the President required by section 302(u) (1). 
Section $02(d) 

This section provides that. both the Bonrd of Environmental 
Quality Advisers and the Office of Science and Technology shall 
carry out their duties under the provisions of this act at the direction 
of the President. This provision was not a part of S. 1075 as: intro- 
duced, but was added as & committee amendment to make it clear 
that the duties and functions assiened to the Board and the Office of 
Science and Technology are to be carried out at the direction’ of the 
President as is true with recard to the other offices and bodies in the 
Executive office of the President. This provision will avoid any prob- 
lems of duplication, cocdination, and overlap which otherwise might 
gubsequently arise botween the activities of the Board and those of 
other offices or agencies. 
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Section VO 

This section provides that the Boerd may employ a professional 
and support staf and may ecquire the services of experts and con- 
sultants. The co nares intends that the Board should have available 
omparable i in size and qualifications to the staff 
cerca the Council o f Economic Advisers. Tne stat 
member abers of the Board, should represent many disci- 
pines and professions. They should be broad-zuged people who are 
rnishing the Board with a balanced and knowledzeable 

overview of the state of the Nation’s environment. 


Section 305 


This section at uthorizes appropriations in the amount of $1 million 
annuslly to cover the salaries and operating expenses of the Board. 


The committee chose the $1 million ceiling because it is comparable 

to the appropriations which have been required over the past several 
years for the Council of Economic Advisers. | 
| 

COMMITTEE RECOMMENDATIONS 

Tho Interior and Insular Afieirs Committee efter long end careful 

consideration, unanimously recommends that S. 1075, as amended, be 
enacted. 
EXECUTIVE COMMUNICATIONS 


On July 7, the Interior Committee received communications from 
tho Beronu of the Budget on the amended version of S. 1075 which! was 
vnanimuusly reported out of committee on Juno 18. Tho full text of 
this communication, together with a marked-up copy of S. 1075 which 
includes the Bureau’s suggested amendments, is set forth in full below. 

‘Additional communications from the Bureau of the Budget deted 
June 14, 1969 as well as the Office of Science and Technology dated 
May 29, 1969 are also set forth in full. These communications wero 
received subsequent to the inclusion of a national! environemental 
policy statement in S. 1075, following the April 16 heering on) this 
measure. 

Further communications from the Bureau of the Budget, the! Na- 
tional Science Foundation, and the Departments of Interior, Agricul- 
ture, State, and Health, Education, and Welfare, on S. 1075, prior to 
amendment, aro also set forth in full. 

Executive OFFICE OF THE PRESIDENT, 
- Bureau or THE BupGeE7, 


Washington, D.C., July 7, 1969. 


Hon. Hexry M. Jackson, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR JACKSON: We have reviewed carefully the provisions 
of your bill, S. 1675, which are designed to strengthen Federal capa- 
bilities to respond to problems of environmental quality. 

The President certainly shares the concern of the Congress and the 
pone as to the necd for improved environmental management. Tho 

resident’s scrious concern over the problems of environmental 

uality is reflected in his establishment by Executive Order 11472 of 
tho Environmental Quality Council and the Citizens’ Advisory Com- 
mittce on Environmental Quality. He has assigned to the Office of 
Science and Technology the responsibility for providing advice, 
assistance, and staff support to the President and the Environmental 
Quality Council. He has further directed that the Office of Science and 
Technology be strengthened to provide the diverse professiousl 
capebilities needed for objective assessments of a wide range of en- 
vironmental quality problems. This staff capability in the Executive 
Office of the President is to provide for sssessing environmental 
problems, analyzing long term trends in the environment, eveluatin 
the adequacy of Federal programs, and assuring that eaaasnentel 
considerations are adequately taken into account in proposed Federal 
programs and actions. 


Establishment of the Environmental Quality Council, chaired by 
the Presi assures the highest possible level of attention of depart- 
Senctes to probiems of the environment and provides the 
un which to improve coordination among agencies in 
ReAt procrums. 

nt of the Citizens’ Advisory Committee provides a clear 
ne independent information and advice from the non- 
tty and for relationships with the many voluntary 
* have an interest and stake in the improved manage- 
re the environment. In addition, the assignment of responsi- 
ity to, the Office of Science and Technology provides a ready access 
through the President's Science Advisory Committee to many experts 
ms variety of fields in the universities, industry, and other sectors 

who can assist in addressing environmental problems. 

S. 1073 ss amended would establish a national environmental policy, 
authorize studies and research related to environmental quality, 
require grr annual report from the President, and establish-a Board of 
Environmental Quality Advisers in the Executive Office of the Presi- 
Gent. With respect to the policy statement, Mr. Hughes’ June 13, 
1969, lette= noted that there is already a large body of policy with 
respect to the environment, that a comprehensive statutory statement 
of policy in this area could be helpful to the President and the 
Environmental! Quality Conncil, and that the Council will take up the 
Guestion of a national policy at one of its earliest meetings. The pro- 
posed statement in title II of general functions that operating agencies 
are euthor:zed to cerry out with respect to the environment appears 
ta be 2 useful reaffirmation of authorizations in this important area. 
An ennus! report on the environment, along the lines provided for in 
title IIS, would appear to be a useful periodic assessment of important 
problems which could be made available to the Congress and the 

mbiic. We believe « number of changes should be made in titles I and 
I. The attachment reflects the chanzes that appear to be essential if 
legislation along the lines of S. 1075 is to be enacted at this time. 

With re~pect to title III we believe that establishment of the pro- 

Bourd of Environmental Quality Advisers would be undesirnblo 
Saci: eet te further compliente the organization and functioning 
of the Executive Officer of the President. Furthermore, the establish- 
mont in the Feders! Government. of an additional body to deal with 
overall environmental problems would diffuse responsibility rather 
than provide the sharp focum now required und now provided forin tho 
Presideni’s actions. These actions ropresent the President’s best 
judgment nx to the mechanisms that. ure required nt this point in time 
for addressing environmental problems. It is recognized that addi- 
tional changes mnay be receied after there has been experience with 
tke newiy estubiished mechanisms. 

If the Congress wishes to legislate in support of these actions we 
would have no objec y providing a statutory basis for assignment 
of sppropriate responsibilities to the Office of Science and Technology. 
This action could be accompanied by provision of an additional 
position of a presidentially appointed Deputy Director in OST who 
could devote full time to environmental quality problems if the com- 
mittee deemed it useful. These steps would make very clear congres- 
sions! support for the President’s action while, at the same time, avoid- 
ing the undesirable consequences of establishing « new organization. 
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It should be emphasized that the arrangements established by the 
President are designed to preserve the flexibility in the orgenization 
and staffing of the Executive Office thet is necessary if the Président 
is to have an opportunity to use the resources available to him for 
effective action. As you are well aware, this besic principle with 
respect to organizetion of the Executive Office has been endorsed 
by knowledgeable and thoughtful persons in the Congress end 
elsewhere: : 

The attached copy of S. 1075 has been merked up to reflect the 
essentia! chenges discussed above. If the bill were modified in this 
way, we believe it could provide useful essistance for the President. 

Sincerely, 
Rosert P. Maro, Director. 
Enclosure. - 


{Bureau of the Budget suggested sdditions are printed in italic; 

deletions in brackets} : : 

A BILL To suthorize the Secretary of tho Intcrior to conduct investigations 
etudics, surveys, and rescarch relating to the Nstion’s ecological systems, nat 
resources, and environmental quality, and to esteblish a Council on Eaviren- 
mental Quality. | 
Be it enacted by the Senate and House of Representatives of the United 

States of America in Congress assembled, 


SHORT TITLE 


Sec. 1. That this Act may be cited as the “National Environmental 
Policy Act of 1969”. 


PURPOSE H 


| 
Sec. 2. The purposes of this Act are: To declare a national policy 
which will encourage productive and enjoyable harmony between 
men and his environment; to promote efforts which will proyent or 
eliminate damage to the environment and biosphere end stimulate 
the heelth and weifare of man; to enrich tho understanding of the 
ecological systems and natural resources important to the ‘Ketion; 

- and to establish a Board of Environmental Quelity Advisers. | 


TITLE I a 


DECLARATION OF NATIONAL ENVIRONMENTAL POLICY | 


Sec. 101. (a) The Congress, recognizing that man depends on his 
biological and physical surroundings for food, shelter, and other needs, 
and for cultural enrichment as well; and recognizing further the pro- 
found influences of population growth, high-density urbanization, 
industrial expansion, resource exploitation, and new and expanding 
technological advances on our physical and biological surroundings, 
and on tho quality of life available to the American people; hereby 
declares that it is the continuing policy and responsibility of the 
- Federal Government to use all practicable means, consistent with 
other essential considerations of national policy, to improve and 
coordinate Federal plans, functions, programs, and resources to the 
end that the Nation may— 


(1) fulfill tho responsibilities of cach generation as trustco of 
the environment for succeeding generations; 

_(2) assure for all Americans safe, healthful, productive, and 
esthetically and culturally pleasing surroundings: 

(3) attain the widest range of beneficial uses of the environ- 
ment without degradation, risk to health or safety, or other 
undesirable and unintended consequences; 

(4) preserve important historic, cultural, and natural aspects 
of our national heritage, and maintain, wherever possible, an 
Se which supports diversity and variety of individual 
choice; 

(5) achieve a balance between population and resource use 
which will permit hich standards of living and a wide sharing 
of life’s amenities; and 

(6) enhance the quelity of renewable resources and approsch 
the meximum attainable recycling of depletable resources. 

(b) The Congress recognizes that each person has & fundamental 
and inslicneble right to a healthful environment and thet each person 
hes a responsibility to contribute to the preservation and enhancement: 
of the environment. 

Szc. 102. The Congress authorizes and directs that the policies, 
regulations, and public lews of the United States to the fullest extent 

ible, be interpreted end administered in accordance with the 
policies set forth in this Act, end that all agencies of the Federal 
Government— 

'(e) utilize to the fuilest extent possibie 2 systematic, inter- 
disciplinary approach which will insure the integrated use of tho 
natura! and social sciences and the environmental design arts in 
planning and in decisionmaking which mey have an impact on 
man’s environment; 

(b) identify end develop methods and procedures which will 
insure thet presently unquantified environmental amenities and 
velues may be given appropriate consideration in decisionmeking 
along with economic and technical considerations; 

(c) include in every recommendation or report on proposals for 
legislation Lor} end other [significant? major Federe! actions 
significantly afiecting the quality of the human environment, & 
finding by the responsible official that— 

(i) the environmental impact of the proposed action has 

been studied and considered; 
(ii) any edverse environmental effects which cannot be 
' avoided by following reasonable alternatives are justified by 
other stated considerations of national policy; 

(iii) local short-term uses of man’s environment sre con- 
sistent with meintaining and enhencing long-term produc- 
tivity; and that 

(iv) eny irreversible and irretrievable commitments of 

_ _Fesources are werranted. 

| (a) study, develop, and describe appropriate alternatives to 
recommended courses of action in any proposal which involves 
unzesolved conflicts concerning alternati‘’e uses of lund, water, or 


(o) recognize tho worldwide and long-range character of 
environmental problems and lend appropriate support to initie- 
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tives, resolutions, and programs designed to meximize | inter- 

_-onal cooperation in anticipating and preventing & decline in 
the quality of mankind’s world environment; and 

(f) review present statutory authority, edministrative regula- 

tions, and current policies and procedures for conformity to the 

purposes and provisions of this Act and propose to the President 

and to the Congress E within one ycar after the dete of enactment] 

such measures 2s may be necessary to meke their authority 
consistent with this Act. 

Sec. 103. The policies and goals set forth in this Act are supple: 

mentery to, but shel! not be considered to repeel the existing mancctes 
and authorizations of Federel agencics. 


TITLE JI ! 

Sec. 201. To carry out the purposes of this Act, ell agencies of 
the Federal Government in conjunction with their existing progrems 
and euthorities, are hereby authorized— : 

- (a) to conduct investigations, studies, surveys, research, and 
analyses relating to ecological systems and environmental quelity; ” 

(b) to document and ‘define changes in the naturel environ- 
ment, including the plant and animal systems, and to accumu- 
late necessery date and other information for a continuing anelysis 
of these changes or trends and an interpretation of their undezly- 
ing causes; | : 

(c) to evaluate and disseminate information of an erologicel 
nature to public and private agencies Or organizations, | Or indi- 
viduals in the form of reports, publications, atlases, and meps; 

(d) to make available to States, counties, municipalities, insti- 
tutions, and individuals, advice and information useful in restor- 
ing, maintaining, and enhancing the quality of the environment; 

(0) to initiate and utilize ecological information in the planning 
and development of resource-oriented projects; : 

(f) to conduct research and studies within netural areas under 
Federal ownership which are under the jurisdiction of the Federal 
agencies; an | 

(g) to assist [the Board of Environmental Quality Advisers 
established under title III of this Act and} any council or com= 
Bune established by the President to deal with environmentel 
problems. 

Sec. 202. In carrying out the provisions of this title, the FSec- 
retaries of Interior and Agriculture are empowered tot President 28 
authorized to designate an agency Or agencies to— 

(a) make grants, including training grants, and enter into 
contracts or cooperative agreements with public or private egen- 
cies or organizations, or individuals, and to accept end use dona- 
tions of funds, property, personal services, OF facilities to cerry 
out the purposes of this Act. 

{(b) There are hereby authorized to be appropriated $500,000 
annually for fiscal years 1971 and 1972, and $1,000,000 for each 
fiscal year thereafter. ' 

[Sec. 203. The Director of the Office of Science and Technolo; 
(hereinafter referred to as the “Director”’) in order to carry out the 


purposes of this title, is authorized and directed— 


ye 


E(2) to review, appraise, and coordinate the investigations, 
studies, surveys, and research relating to ecological systems and 
environments! quality carried on by agencies of the Federal 
Government; 

(b) to develop and maintain an inventory of existing and future 
nature! resource development projects, engineering works, and 
other mejor projects and programs contem nlated or planned by 
public or private agencies or organizations which make significant 
modifications in the natural environment; 

(c) to establish a system of collecting and receiving information 
and dats on ecological research end evaluations which are in 
procress or ere planned by other public or private agencies or 
organizations, or individuals; end 

<é) to assist and advise State and local government, and 
private enterprise in bringing their activities into conformity 
with the purposes of this Act end other Acts designed to enhancs 
the quelity of the environment. B 

[Src. 204.-The Director shall consult with and provide technical 
essistence to other Federal agencies, and he is suthorized to obtain. 
from such departments end agencies such information, data, reports, 
advice, and essistence es he deems necessary or appropriate and which 
can reesonsbiy be furnished by such departments and agencies in 
catrying'out the purposes of this Act. Any Federal agency furnishing 
advice or sssistence hereunder may expend its own funds for such 

, with or without reimbursement by the Director.¥ 

Src. 208. There cre herchy cuthorized to be appropriated such sums as 

may be necessary to carry out the purposes of this title. 


ETITLE fit 


[Sec. 301. There is crested in the Executive Office of the President 
a Board of Environmental Quelity Advisers (hereinafter referred to as 
the “Boerd”). The Board shall be composed of three members who 
shell be'appointed by the President to serve et his pleasure, by end 
with the advice end consent of the Senete. Each member shall, es a 
result of training. experience, or ettainments, be professional! 
qualified to enalyze and interpret environmental trends of sll kinds 
end descriptions ond shall be conscious of and responsive to tho 
scientific, economic, social, esthetic, and cultural needs ond interest of 
this Netion. The President shall designate tho Chairman and Vice 
Chairmen of the Board from such members, : 
[Sxrc.'302. (2) The primnry function of the Board shall be to 
study snd anelyze environmental trends and the factors that effect 
these trends, relating each crea of study and aie to the conserva- 
tion, socie!, economic, and health goals of this Nation. In carrying 
out this function, the Board shall— 
£(1) report et least once each year to the President on the state 
and condition of the environment; 
[(2) provide advice, assistance, and staff support to tho 
- President on the formulation of national ponies to foster and 
mote the improvement of environmental quality; 


£(3) obtain information using existing sources, to the greatest 


extent precticable, concerning the qual ity of the environment 
and make such information available to the public. 


{(b) Tho Board shall periodically review and appraise Federal 
programs, projects, activities, and policies which affect the quality of 
the onvironment and make recommendations thereon to the resident. 

L(c) It shall bo the duty and function of the Bosrd to assist and 
adviso tho President in the preparation of the annuel environmental 
quality report required under section 203. 

[Sec. 303. The President shall transmit to the Congress, beginnin: 
June 30, 1970, an ennuel environmental quelity report which ‘shai 
set forth: (a) the status and condition of the mejor naturel, menmede 
or altered environmental clesses of the Nation; and (b) current en 
foreseeable trends in quality, manegement, end utilization of |such 
environments and the effects of those trends on the social, economic, 
and other requirements of the Nation. 

[Sec. 304. The Board may employ, such officers end employees 2s 
may be necessary to carzy out its functions under this Act. In addition 
the Board may employ and fix the compensstion of such experts ani 
consultants as may be necessary for the carrying out of its functions 
under this Act, in accordance with section 3109 of title 5, United 
States Code (but without regard to the last sentence thereof). 

[Sec. 305. There are hereby authorized to be sppropris 
$1,000,000 annuslly to carry out the purposes of this title. 

[Amend the title so as to read: “‘A bill to establish a national policy 
for the environment; to euthorize studies, surveys, and meseeccht 
relating to ecological systems, natural resources, and the quality 
- of the human environment; and to establish a Board of Environmental 
Quelity Advisers.”"J ; 

i} 


TITLE II | 

¥ i 

STRENGTHENING THE OFFICK OF SCIENCE AND TECHNOLOGY 
| 


Sec. S01. The Director of the Office of Science and Technology 
(hereinafter referred to as the ‘“Director’’), in order to carry out the 
pipes of this Act, is authorized and directed to advise and assist the 

ent— : 

(a) in the formulation of national policies to Joster and promote 
the improvement of environmental quality; 

(b) in the review, appraisal, and coordination of investigations, 
studies, surveys, and research relating to ecological systems a 
environmental quality carried on by agencies of the Federat Govern- 
ment; | 

(c) in the review and appraisal o Federal programs, projects, 
activities, and policics whisk affect 54 quality a the ac aie 

(d) in the study and analysis of cavironmental trends, and the 
factors that effect those trends, in relation to conservation, social, 
cconomic, and health goats of the Nation; | 

(c) in the preparation. of the annual environmental quality report 
required under section 401. 

Src. $02. The Dircetor shall consult with other Federal agencies, and 
he is authorized to obtain from such departments and agencies such in- 
formation, data, reports, advice, and. assistance as he decms necessary or 
appropriate and which can reasonably be furnishec by such departments 
and agencies in carrying out the purposes of this Act. Any Federal agency 
furnishing advice or assistance hereunder may expend its own funds for 
euch purposes, with or without reimbursement, 
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See. S03. There ts hereby estcblished in the Office of Science and 
Technology an additional office with the title “Deputy Director of the 
ORce of Science end Tecknology.” That Deputy Director shall be ap- 
pointed by the President by end with the advice and consent of the Senate, 
shell, perform suck duties as the Director of the Off ce of Science and 
Technology shall from time to time direct, and shall be compensated at the 
Reef jor Level IV of the Executive Schedule Pay Rates (6 U.S.C. 

5). 

Sze. $04. There cre hereby cuthorized to be appropriated such sums 

es mcy be necessary to carry out the purposes of this ¢.tle. 


TITLE IV 
ANNUAL REPORT 


Sze. 401. The President shell transmit to the Congress, beginning 
June $0, 1970, cn ennual environmental quality report which shall 
include: (c) the status end condition” of the natural and manmede en- 

tronment; end (5) current and foreseeable trends in quality, manage- 
ment, anc utilization of exch enmtronments and the effects of those trends’ 
on the socicl, economic, end ether requirements of the Nation. 


Execetive Orrice or tue PrestpEnt, 
Orrice or SCIENCE AND Trecunxonocy, 
Waskington, D.C., May 29, 1969. 


Hon. Hexrr M. Jackson, 
Chairmen, Committee on Interior and Insuler Affairs, 


U.S. Senate, Washington, D.C. 

Dear Sexatoz Jackson: This responds to your request for my 
views on en explicitly stated national policy on the environment. 
As I steted at your April 16, 1969, hearing. I do believe such a policy 
statement would be useful. 

I compliment you end your committee on your deep interest and 
Mitiztive in underteking to provide a vieble netional policy on the 
environment. I em mindful that there is already a large body of policy 
dealing with the environment, not only in acts of the Congress, but 
also in edministrative guides, and regulations within the executive 
brench. This policy, though it does not exist in any one plece, is 
nonetheless real. Nevertheless, it is not cohesive. 

As I understend it, your proposed bill codifies and consolidates 
these seperete policy statements. This would be 2 most useful and 
significant step. Even more importantly, the policy stetement would 
Be e tengible meens through which the Congress can give form to its 
deep interest in the subject and thus lend support to the work of the 
Presidential Council. 

It was 2 plezsure to appear before your committes last month, and 
I look forward to continued cooperetion with you in s coordinated 
effort with other Members of Congress in providing the most effective 
means to improve our environment. 

Sincerely yours, 
Lez A. DuBriwes, Director. 


Executive Orrick _oF THE PRESIDENT, 
Bureav o7 THE BupGET, | 

Washington, D.C., June 14, 1969. 
Hon. Henry M. Jackson, 
U.S. Senate, | 
Washington, D.C. | 

Dean Senator Jackson: This is in response to # recent informal 
request from a member of your staff for the views of the Bureau of 
the Budget concerning the amendment you offered on May 29, 1969, 
to your bill S. 1075, to authorize the Secretary of the nterior to 
conduct investigations, studies, surveys, end research relating! to the 
Nation’s ecological systems, netural resources, and environmental 
quality, end to esteblish 2 Council on Environments! Quelity. 

Your proposed amendment would set out & comprehensive state- 
ment of netionel policy on the environment. We join in supportin: 
the generel objectives of this proposed policy which aro in accord wit! 
the sims expressed by the President in creating the new Environmental 
Quelity Council. i - nae 

*'As noted in Dr. DuBridge’s letter to you of May 29, 1969, there is - 
already 2 large body of stetutory and administrative policy aimed at 
protecting our environment. However, Dr. DuBridge’s letter went on 
to state, and we agree, thet a comprehensive statutory statement of 
national policy on the environment would be useful end significant and 
support the work of the President’s Council. 

‘As a statement of guiding principles, comprehensive national 
policy on the environment will, of course, be of basic concern to the 
Council. In this connection, for example, Executive Order No. 11472 
establishing tho Council states that one of its major functions will be 
to recommend measures to insure that Federal policies and programs, 
including those for development and conservation of natural resources, 
take adequate account of environmental effects. 

I have been assured by Dr. DuBnidge, who 2s you know, is Execu- 
tive Secretary of the Council, that the Council will teke up the whole 
question of a national policy for the environment st one of its earliest 
meetings. I am sure your policy statement will be e mejor basis for 
this consideration. 

I would like to teke this opportunity to express our, appreciation 
for tho efforts which you and your committee have made toward the 
goal of environments protection thet is of such deep concern to this 
administration as well. 

Sincerely, 
Pui S. HucHEs, 
Degruty Director. 


U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., April 15, 1969. 
Hon. Henry M. Jackson, 


Chairmen, Committee on Interior and Insular Affairs, U.S. Sencte, 
Washington, D.C. 

Dear Mr. Caarrman: Your committee has requested this Depsrt- 

ment’s report on two similar bills, S. 1075 und S. 1752. 


—_ 


While we favor the objectives of theso bills, we do not recommond 
their favorable considerntion in view of President Nixon’s announc 
intention to establish an interdepartinental Environmental Quality 
Council. 

Roth bills would establish in the Office of tho President an enviton- 
mental council composed of members nppointed by tho President 
with the advice and consent of tho Senate to advise tho President 
on environmental problems. In nddition, both bills would authorizo 
the Seeretary of the Interior to undertake two major groups of pro- 
grams relating to the environment. 

First, Interior would prepste surveys and document end define 
chenges in the natural environment end receive end maintain dats on 
ecolocical research. These ere enormous tasks requiring much time an 
money. While effort in this direction is needed, s much clearer descrip- 

- tion of objectives should be Geveloped before we attempt to legislate 
e program in this eres. 

Second, under the bills, Interior would encorusge public and private 
agencies to utilize the ecological data which it develops. Public works 
projects which effect the environment are carried out by many egen- 
cies. Yet the bills are not specific on how Interior would comment on 
those projects. If Interior must depend on other agencies coming to 
it, it is doubtful that many wil. If Interior should volunteer its com- 
ments, it may wellbe viewed as an interloper by other egencies an 
by those who benefit from the projects. If the egencics were require 

- to come 20 Interior, present edministrative procedures would need to 
be chenzed. 

The Depsrtment of the Interior hes central concern for environ- 
ments! quality end would not oppose the plecing of meny, functions 

in the Department if the mission and 
ose functions were clearly defined. 
exe the sole responsibility for 
entironm neemed with 
air, fermiend, environment. 
The bills do not relationships, 
but rether tend to 
egencies. 
President’s Council which is now 
forwerd in the national effort to 
s of the environment. As we gein 
hat Council, we ere confident that 
rogressively to’ more effective 
he Federal Government. 
as edvised thet there is no objection 
from the standpoint of the & minis- 


c Russe, E. Train, 
Under Secretary of the Interior. 
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DEPARTMENT OF AGRICULTURE, 
. Washington, D.C., April 15, 1969. 
Hon. Henry M. Jackson, 


Chairman, Committee on Interior end Insular Affaire, 
U.S. Senate. 

Dear Mr. Cuarran: This is in response to your request for & 
report on S. 1075, a bill to authorize the Secretery of tho Interior 
to conduct investigations, studies, surveys, and research relating to 
the Nation’s ecological systems, natural resources, and environmentel 

uality, and to establish a Council on Environmental Quality. 

Title I of the bill would authorize the Secretary of the Interior (1) 
to conduct investigations, studies, surveys, research, and anelyses 
relating to ecological systems and environmental quelity; (2) to 
document and define changes in the naturel environment, and to | 
accumulate necessary data and other information for a continuing | 
analysis of these changes or trends and their underlying ceuses; (3) 
to develop and maintein an inventory of existing and future naturel | 
resource development projects, engincering oe and other msjor | 
projects and programs conten or planned by public or private | 
agencies or organizations whic make significant modifications in the - 
natural environment; (4) to estublish a system of collecting and | 
receiving information end data on ecological research and evalustions | 
which are in progress or are planned by other public or rivate egen- 
cies or organizations, or individuals; (5) to evaluate and disseminate 
information of en ccological neture to public end private egencics | 
or organizations, or individuals; (6) to make available to States, - 
countics, municipalities, institutions, and individuals, edvice and | 
information useful in restoring and maintaining, end enhancing the : 
quality of the environment; (7) to initiate and utilize ecological | 
information in the planning and development of resource oriented | 
projects; (S) to encourage other public or private egencies planning | 
development projects to consult with the Secretary on the impact of | 
the proposed projects on the natural environment; (9) to conduct | 
research and studies within naturel areas under Federal ownership | 
which are under his jurisdiction and under the jurisdiction of other | 
eae agencies; and (10) to assist the Council on Environmentsl '- 

uality. 

In eidition, the Secretary of the Interior would be required to con- | 
sult with and provide technical assistance to Federal agencies and | 
would be authorized to obtain from them whatever information, 
data, reports, advice, and assistance are needed and could reasonably | 
be furnished in cerrying out the purposes of the bill. Any Federal ; 
agency furnishing advice or assistance would be authorized to expend | 
its own funds for such purposes, with or without reimbursement. The : 
Secretary would be authorized (1) to make grants to and to enter into | 
contracts or cooperative agreements with public or private agencies | 
or organizations or individuals, (2) to accept and use donations of | 
funds, property, personal services or facilities, and (3) to participate | 
in environmental research in surrounding oceans and in other countries 
if he determines that such activities would contribute to the objectives 
and purposes of the bill. ; 

The bill specifically states that it is not intended to give or to be: 
construed as giving the Secretary of the Interior any authority over! 
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any authorized program of another department or agency and that it 
would not repeal, modify, restrict, or amend existing authorities or 
responsibilities of any Gepartment or agency with respect to the 
nature! environment. The Secretary would be required to consult ” 
with the heads of departments and agencies to identify and eliminate 
duplication of effort. 

Title IE of S. 1075 would create in -the Executive Office of the 
President three member Council on Environmental Quality, 8p- 
pointed by the President to serve at his pleasure, by and with the 
edvice and consent of the Senate. with the Cheirmen and Vice Chair- 
msn designated by the President. Eech member would be prof essionally 
qualified to analyze end interpret environmental trends of all kinds 
end be conscious of end responsive to specific, economic, sociel, 
esthetic, end cultural needs end interests of the Nation. 

The Council ould study end enslyze environmental trends and 
fectors that effect the trends, relating each area of study and enslysis 
to the conservation, social, economic, and health goals of the Nation. 
It would (3) report ennuelly to the President on the state and con- 
ditions of the environment, (2) provide advice and assistance to th . 
President on netionel policies needed to foster and promote improve- 
ment of environmentel quelity, and (3) obtain information concerning 
the quality of the environment and make it aveilable to tho public. 

The Council would periodically review and appraise new and existing 

ms end ectivities of Federal agencies and make recommenda- 
tions thereon to the President. 

The Council, and the Secretary of the Interior, would essist and 
advise the President in the preparation of an annuel environmental 
quelity report. 3 

Besinning June 30, 1970, the President would transmit annually to 
the Congress #n environmentel quality report which would sct forth 
(1) the ststus end conditions of the msjor natural, manmade, or 
eltered environmentel clesses of the Nation; and (2) the current end 
foreseeable trends in quality, management, and utilization of such 
environments, end the effects of those trends on the social, economic, - 
end other requirements of the Nation. 

This Depertment sgrees thet there is a need for further and con- 
tinuing reseerch into the natural environmental systems of the United 
States. It hes many programs in research on soil and water conserva- 
Gon end forestry thet deal with the problems discussed in the bill. The 
research program of the Forest Service presently includes studies of the 
nature? environmental factors affecting most of our reneweble natural 
resources, including forests, forested and related rangelands, wildlife 
hebitet, recreation, and water conservation and watershed man- 

ement. Such research embraces all aspects of the ecology of most of 

orgenisms that make up oF affect the whole or any part of these 
ces. Study of related sociologic and economic fectors are also a 
pereaes this reasearch. The research activities of the Agricultural 
rch Service also involve ecology of our national environmental 
tems. The Soil Conservation Service has the national leadership of 
© National Cooperative Soil Survey which is actively, engaged in 
clessifying end mepping the soils of the United States. The soil surve 
reports include interpretations of the besic soils information for all 
suiteble uses of the land including neturel vegetation end wildlife. 
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Any bronder ecological studies would of necessity overlap or duplicate 
this effort. 
The research organization and programs of this Depertment extend 
ves te 2 public F ederal, State, and Focal) and private lands. We co- 
opera’? actively with other public and private research organizations, 
including schools and universities. The results of our research program, 
and the benefits thercfrom, are dissemineted or aveileble to and used 
by both public and private landowners in the menegement of their 
natural resources. Rescarch of natural environmental systems which 
S. 1075 would authorize does not lend itself to aree limitations such es 
national forests, national parks, or other political or edministrative 
jurisdictions. 

A number of Federal agencies, in addition to this Department 2s 
well as the Department of the Interior, have ongoing investigations, 
studies, surveys, and research in this general field. We believe thet the 
Committee on Environmental Quality that was established by the 
Office of Science and Technology is usefully serving 8S 2 body to co- 
ordinate plenning and activities in this field. This interagency group 
is giving certein technical coordination to the Federa! programs in this . 
ares of concern. 

Section 101(c) of the pill would euthorize the Secretary of the In- 
terior to develop and maintain an inventory of both public and private 
projects which may make significant m ‘Scation in the netural en- 


Many agencies maintain inventory records of that kind of projects. 
S. 1075 would require the establishment of an extensive new records ~ 


so many known and unknown activities oF related factors make, or 
may make, significant modifications in natural environment systems 
that definitions and criteria for inventory subjects would be a task of 
major proportions in itself. 

We recommend against enactment of title I. As pointed out above, 
not only this Department, but also a number of other Federal agencies, 
are engaging in & variety of research, study, and investigatory activi- 
tics related to ecological systems and environment, ond compile and 
maintain inventories of rojects and activities. The broad scope of 
authorities in title I wou 2 substantially overlap and duplicate those 
efforts. We believe that prior to the anactment of new authorities, & 
careful and comprehensive review of present activities, priorities, an 
capebalice of the agencies concerned is needed. 

Yo support the objectives of title II of S. 1075 concerning & Council 
on Environmental Quality. The environment in which we live affects, 
for better or worse, Our health, our outlook and attitudes, our Oppor- 
tunities for o satisfactory life, and even our prospects for continue 


existence. There is constant interplay: of resource use and exploitation, 


manufacturing Processes), and air, water, and soil pollution, wit 
efforts to maintain continuing, roduction, & healthy environment, 
and attractive surroundings. Many of theso factors are ciecitd, 


favorably or adversely, by Federal, State, end local prose and 
activities and by tho everyday activities of agriculture, industry, and 
people. We believe that our complex ‘and highly technical society 
could well benefit from continuing, detached, broad perspective, 
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constructive, and understending appraisal of factors that affect our 
environment. 

However, we do not recommend enactment of the provisions of 
title II. There is now under consideration establishment of an environ- 
mental quelity council within the Executive Offico of the President. 
Such a council, we believe, would be able to assist and adviso the 
President on nstione! policies in the field of environmental policy and 
conduct an essessment of current activities in this eres. 

The Bureau of the Budget advises thet there is no objection to the 
presentation of this report from the stendpoint of the administration’s 
program: 

Sincerely, 
J. Put CampBeLt, 
Under 
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Exscctrvs OFFIcE OF THE PRESIDENT, 
—- Bureau oF THE BuDGET, 
Washington, D.C., April 17, 1969. 
Hon. Hexry A. JAcKSON, 
Cacirman, Sencte Committee on Interior and Insular Affairs, 
New Sencz Office Building, Washington, D.C. 

Dear Mz. Czarexan: This is in response to your request for the 
views of the Bureeu of the Budget on S. 237, S. 1075, and S. 1752. These 
bills hare e basic objective in common: to enhence the Government's 
cepability of dealing with the critical problems of the quality of 
our environment. Also common to them is the creation of 2 council 
in the Executive Office of the President to assist and advise tho 
President on national policies to Improve environmental quality. 

We concur fully in the basic objective of the bills. The quality of 
man’s environment is being increasingly affected by man’s own works, 
and edditione! eforts are required to assess the nature of the hazards 
end the means for their avoidance or amelioration. 

The Presideat recently reemphesized his concern on this matter and 
indicated that ections are underway to assure continuing attention 


by his’ edministretion to environmental factors in the planning and 


carrying out of Federal programs. A variety of organizational arrange- 
ments for accomplishing this objective are now under consideration 
in the ezencies and by the President. 

One of the mejor difficulties in dealing with this area is the broad, 
almost ell encompassing nature of the term “environment.” Programs 
_of s number of Federal wencies have es & principal concern the pro- 
tection or enhencement oh aspects of the environment. Other programs 
afiect the environment in various weys. Consequently, organizational 
errenzements zlone will not suffice. It also is necessary to integrate 
specie environmental considerations into the decisionmaking processes 
of many egencies to make real progress. As Interior noted in its report 
to your committee on S. 1075 and S. 1752, & complex set of jurisdic- 
tional relationships needs to be eveluated before proposing any new 
responsibilities or new organization. 

‘As we indiceted, improved orgenizational arrangements for better 
coordination of policy and program concerns in the field of environ- 
mente! quelity ere under active roview within the executivo brench. 


In present circumstances, we believe that such arrangement, perticu- 
larly those in the Executive Office of the President designed to provide 
better policy advice and staf assistance to the President, should be 
undertaken by executive action rathor than by legislation in order to 
assuro flexibility necessary in exploratory or pilot efforts end in meet- 

ing changing needs. 
Accordingly, we do not recommend fevorable action at this time on 

the subject bills. i ; 
Sincerely, | 
Witrrep H. Romp, | 
Assistant Director for Legislative Reference. 


Nationav Science Founpartion, 


Orrics oF THE DirecTorR, | 
Washington, D.C., April 22, 1969. 
Hon: Henry. M. Jackson, - 
Chairman, Committee on Interior and Insular Affairs, | 
U.S. Senate, Washington, D.C. 
Dear Mr. Cuarmman: On March 28 you invited me to testify at 
hearings to be held on April 15 and 16 on the bill S. 1075, “To sai : 
ize the Secretary of the Interior to conduct investigations, studies, 
surveys, and research relating to the Nation’s ecological systems, net- 
ural resources, and environmental quality, and to establish a Council 
on Environmental Quality,” Subsequently, in discussions with your ” 
staff, we have learned that pressures of time available for discussing 
the bill make it preferable for me to submit a letter for the record. 
The National Science Foundation supports tho objectives of the 
bill. The interests of the Foundation in environmentel problems lheve 
been growing for many years, and wo have become = major source 
of Federal support for academic research in the sciences of the environ- 
ment. The Foundation’s mission does not, entail responsibility for 
action programs designed to ameliorate social problems, to improve 
health, to abate pollution, or to modify the environment. Instead, 
the Foundation’s mission is to aid in improving the store of $cien- 
tific knowledge on which future action can be based. Thus, Founde-. 
tion programs, while not specifically problem or solution oriented, 
are of great importance in maintaining and Emprone the Nation’s 
ability to understand and cope with the problems relating to the 
humen environment. = 
In direct support of research on one or another aspect of the en- 
vironment such as atmospheric sciences, oceano; aphy, enyiron- 
mental biology, earth sciences, ¢tc., the Foundation obligated 
$77,807,000 in fiscal year 1968. It is estimated that the corresponding 
total for fiscal year 1969 will be approximately $72,730,000.| (The 
slight decreaso is @ result of a reduction in our total appropriation 
and does not represent tho assignment of lower priority to! these 
science areas.) This amounts to approximatel one-third of the 
Foundation’s support of scientific research. More irectly, the Founda- 
tion has established an ecosystem analysis program within its Division 
of Biological and Medical Sciences. For the immediate futu this 
rogram will havo as its major responsibility the administration of 
‘cundation support of the major ecological systems studies | being 
conducted es a part of the International Biological Program (KBP). 
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In addition to the support of scientific research related to the 
environment, another contribution of the Foundation is the training 
and education of young people in all of the basic science areas; includ- 
ing development of im sroved curricula, the training 0 teachers, an 
the administration of direct essistance to high ability students. Other 
Foundation programs with a direct bearing on U.S. longscangé ability 
in environmental science and technology include science information 
activities, the application of computer techniques and technology to 
research and education, international cooperative scientific activities 
and science policy studies. 

_ The foregoing paragraphs summarizo tho National Science Founda- 
tion’s contributions to scientific understanding of our environment. 
They serve es a prelude to my specific comments on the proposed bill, 
S. 3675, in order to demonstrate tho Foundation’s long-standing sup- 

rt of the environmental sciences and our consequent keen interest 
in the development of related programs. Title I proposes “To authorize 
the Secretary of the Interior to conduct investigetions, studies, sur- 
veys, and research relating to the Nation’s ecological systems, natural 
resources and environmental quality.” The list of activities in section - 
101, paragraphs (2) through (3) would cover a broad range of ecologi- 
cal research end releted activities to which more attention should be 
directed. We do not perceive any necessary conflict between tho work 
that would be performed under these several authorities listed and 
research and training currently planned and in progress under support 
of the Netions! Science Foundation, even though the objectives 
coincide to some degree with existing programs of the Foundation. 
However, ecological research, studies and treining sre performed by 8 
number of other agencies and any new suthority would necessitate 
a careful review of these activities. 

Title II of the proposed S. 1075 would create in the Executive 
Office of the President e Council on Environmental Quality. As you 
are no doubt ewere, the President has recently established a Council 
for Urben Affeirs end hes signified his intention to create a Cabinct 
level Council on the Quality of the Environment. J understand that 
- Dr. DuBridge has discussed this feature of tho bill with you and I 
would like to defer to him for comment on the proposed Council. 
However, es indicated above, I do believe that environmental problems 
are of such great importence that adequate provision should be made 
to provide all levels of government with the best scientific and tech- 
nological bese from which to make the difficult decisions regarding tho 
best use of our environment. 

The Bureau of the Budget has advised us thet there is no objection 
to the submission of this report from the standpoint of the adminis- 
tration’s progrem- 

Sincerely yours, 
Lexanp J. Haworrn, Director. 


TE # STATE og 
Hon. Henry M. Jackson, pa gets Ao pri 21, | 


Chairman, Committee on Interior end Insular Affaire, 
U.S. Senate, Washingtor., D.C. 


Dear Mr. Cuarnman: I re of 
_which was ecknowle? ry 
report on S. 1075, & b f the Intexicz 
cc. « . mvestigetions, relating to the 
Nation’s ecological systems, nature d environment: 
quality, and to establish a Council on En 

It is noted that the bill proposes to provide for s ensite and 
continuing program of study, review, and research for 
among othor things, of promoting and fostering means and messures 
which will peseaut or effectively reduce any adverse effects on the 

unlity of tho environment in the management and development of 
the Nation’s natural resources. A : 

Tho Department of Stato appreciates tho purpose of tho bill. 
Howover, our response hero is directed only to the question of environ- 
mental quality ns it nfects this Department. Wo aro not commenting 

in which a Council on Environmental! Quality imight 
and are not commenting on specific allocetions of 
Secretary of the Interior. | 
all attention to the fact, moreover, that 
l= 
cated to 
* effectively 


environm 

and geographica 

demands of a population stea 

sheer neglect, produce pollut: 

Pollution may be national in origi 

national. 
Growing recog ess of the world’s ¢@co- 

systems, on th danger of pollution to 

human life, health, rompted govern- 

ments everywhere where ‘possible, 


same pro 
result of mutual p 
k remedy through 
al channels. 
ies, both intergovernmental and nongorers, 
Stntted Nations, ILO, FAO, WHO, WMO, 
D, et al., have for some time been en- 
ealing with specifi ems of the 
pollution, water 
report of activities of the UN 
is attached. Until recently, however, none of these organlz 
attacked tho total spectrum of environmental problems. 
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Within the lest 2 years, o number of initiatives havo been launched 
by international agencies which reflect broader vision and which, in 
fact, were devised to encompass the full range of at least the principal 
facets of the environmental problem. Most important among these’ 
initiatives have been: c 

1. The international biological program, © cooperative research 
effort by scientists of 50 nations with the objective of making a world- 
wide study of organic production of the land, in fresh waters ond in 
the sea and 2 worldwide study of human adaptability to tho changing 
conditions. , 

2. The Intergovernmental Conference of Experts qn the Scientific 
Basis for Rationel Use and Conservation of the Resources of the 
Biosphere, convened and orgenized by UNESCO, which produced 20 
recommendations calling for action by governments, intergovern- 
mente? and nongovernmental organizations with respect to various 
subjects of research; and proposed a long-term intergovernmental an 
interdisciplinary program. A copy of the conference report, including 
the recommendations is attached. : 

3. The mecting of the Prepsratory Group for the Meeting of. 
Governments] Experts on Problems Relating to the Environment, 
held in Februery 1969 under the auspices of the Economic Commission 
for Europe (ECE) to prepare the agenda for a meeting of governmental 
experts to be held st Prague, Czechoslovakia, in 1971. In keeping 
with the character of ECE, the conference will focus on economic 
aspects of the environmental problem obtaining within the ECE 
region (including the United States). A copy of the report of the 
meeting is atteched. 

4. The U.N. Conference on Humen Environment. This conference 
wes decided upon by unanimous resolution of the U.N. General As- 
sembly on December 3, 1968 (A/Res/2938, XXIII). A copy is attached. 
Its retionale is the desire ‘to provide 2 fremework for comprehensive 
consideration within the United Nations of the problems of human 
environment in order to focus the ettention of governments end 
public opinion on the importance and urgency of this question ond 
also to identify those espects of it that cen only or best be solved 
through internetions! cooperation end egreement.” 

Coincidental with intergovernmentel initiatives, others are going 
forward at the nongovernmentel and governmental level. Among the 
more significent is the appointment by the International Council of 
Scientific Unions (ICSU) of an “Ad Hoc Committee on Problems of 
the Humen Environment” which will prepare a report on those man- 
mede problems of the environment “hich are of international con- 
cern” and “toward the solution of which the scientific competence 
represented by ICSU could effectively be applied.” 

The U.S. Government has participated in ell the above initiatives. 
It hes had @ mejor share in promoting some and in formulating some 
of the principal conclusions end recommendations, notably by tho 
UNES end ECE Conferences. 

It is now ectively engaged in the preparation of the U.N. Conference 
and hes submitted its proposals on purpose, scope, objectives, and ~ 
agends, 23 requested by the Under Secretery-General of the U.N. 

The U.S. interest in the international espects is profound and real. 
It is dictated by the realization that the human environment is one, 
‘end that it would be fellacious and erbitrary to divorce tho intez- 
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national aspects from tho nationel. It has been fully documented that | 
air and water pollution, to mention but two, are not respecters of | 
international boundaries. Pollutent problems now considered. locel | 
in character may be regional or internationel tomorrow end thus we | 
cannot afford to be indifrerent nor complacent about Jobal pollution. | 
It is this international nature of the threat and the concomitent 
need for international cooperetion thet has already focused US. | 
attention on the need for 2 broad approach to environmentel problems. | 

Speers to our NATO partners on April 10, 1969, President Nixon: 
sal 


said—(W )e ell have a unique opportunity to pool our skills, our! 
intellects and our inventiveness in finding new weys to use technology: 
_ to enhance our environments * * * recognizing that these problems) 

have no national or regional boundaries.” 

Secretary of State Rogers in his eppesrence before the Senate, 
Foreign Relations Committeo emphesized that— 

“The fact that * * * we are prepating for a world conference on) 
the human environment is indicative of the degreo to which tech- 

_ nological development will continue to require institutionalized 
multilateral cooperation.” ie 

In a sense the deterioration of the environment is only one of many - 
problems that face all nations. But, as Herman Pollack, Director of 

_Internationel Scientific and Technological Affairs pointed out before 
the House Subcommittee on Science, Research, and Development, it is 
the one problem that accentuates and aggravates all others: popule- 
tion pressures, inadequate food, shelter, and medical care. To arrest 
and reverse it, calls for the combined effort of all nations. | 

It is for this reason, Mr. Chairman, we suggest that with respect to 
any action taken on the question of environmental quality, recognition 
should be given to the following facts: 

1. The deterioration of tho national enviroment is part of a global -- 

process and thus requires remedial action on an internationsl as w 
as national scale. 
_ 2. Study, review, and research must, therefore, be extended to take 
into account poblems and problem areas beyond national borders and 
to enlist the cooperation of other governments and the scientists of 
other nations. 

3. The solution of the environmental problem being a metter, of 
national interest as well as of international concern, US. participation 
in bilateral and multilateral programs dealing with the international 
aspects of the problem must be reco; nized as a vital part of US. 
policy to cope with environmental problems. 

The Bureau of the Budget advises that from the standpoint of the 
administration’s program there is no objection to submission of this . 
report. | 
Sincerely yours, => | 

Writs B. MacomBer, Jr. 
Assistant Secretary for Congressional Relations: 


(The enclosures referred to are in the files of the committee.) 


SSF. 


a 
oe eoerer* 


DEPARTMENT OF HEALTH, Epucation, AND. WELFARE, 
May 28, 1969. 

Hon. Hexry M. Jacksos, 

Caairmen, Commitice on Ii nterior end Insulor Affarrs, 

U.S. Senete, Washington, DL. 

Dear Mr. Cuairsan: This letter is in response to your request of 
March 12, 1969, for & report on S. 1075, = bill “To authorize tho 
Secretery of the Interior to conduct investigations, studies, surveys, 
end research relating te the Nation’s ecological systems, natural 
resources, end environmental quelity, and to establish a Council on 
Environments! Quelity,” and your request of March 13, 1969, for a 
report on S. 237, & dill “To declare 2 nationel policy on conservation 
evelopment, end utilization of natural resource, and meintenanco of 
the quality of the environment, and for other urposes.” and your 
request of April 3, 1969, for 2 report on S. 1752, the “Resources, Con- 
servetion and Environmentel Quslity Act of 1969.” 

S.1075 would suthorize the Secretary _of the Interior directly or 
through grants and contracts to (1) conduct investigations, studies 
surveys, research, and analyses relating to ecological systems ond 
environmental quality; (2) document and define changes in tho” 
netura! environment; (3) develo and maintain an inventory of exist- 
ing and future natural resource development projects and other major 
projects; () establish a system of collecting nnd receiving information 
‘and dete on ecological evaluation which are in progress 
or exe planned; (5) ey: information of an 
ecological nature to pub! c ailable 
to Stetes, counti icipelities, advice 


quelity of 
tion in the pl 


nm then 
tural areas und nership; and (10) 
tal Qual: ablished 
ion. 
not give the Secretary of the Interior authority over 
ts or Agencies of the Government wit 


ve Office of the President 

d of three members 

ious of and 

respo d cultural 
needs f B dvise and 
essist the Presiden i , annually 
rogram 


t submit to the Con- 
e report on resources, conservation, sf environment. The 
report would include the conditions of th nd other 


natural resources, tre." in environmentel quality and management 
and utilization of nature: resources, edequacy of netural resources to 
fulfill human and econom:c requirements, review programs and activi- 
ties of Federal, State, and locel government and nongovernment 
entities and individuals and programs to carry out the policies to- 
gother with recommended legislation. 

Tho bill would also create in the Executive Office of the President 
a Council of Advisers on Resources, Conservauon and the Environ- 
ment. The function of the Council would be to (1) assist the President 
in preparing the “‘Report on Resources, Conservation, and 'the En- 
vironment,” (2) gather timely and authoritative information concera- 
ing natural resources conservation, and development of environmentel 
quality, trends; (3) appraise the various programs and activities of 
tho Federal Government in light of the deciared policy of this legi 
tion; (4) develop and recommend to tho President national policies 
to foster and promote conservation and improve tho environment to 
mect human and cconomic requirements; (5) make and furnish such 
studies, roports thereon, an recommendations with respect to 
matters of Federal resources policy and legislation ss the President - 
gar request. : 

937 would also establish in tho Senate and in the House of 
Representatives 2 special committee to be known es the Select 
Commitico on Resources, Conservation, and tho Environment for 
the purpose of consideration of the “Report on Resources, Conserve- 
tion, and the Environment.” 

S. 1752 is very similar to S. 1075, except that in addition to con- 
taining similar provisions as S. 1075, the bill (S. 1752) conteins provi- . 
sions similar to those in S. 237 which would establish @ joint 
congressional committee to make studies on matters relating to tho 
Environmental Quality Report, also provided for in the ‘bill. This 
Congressionee committee would be known as the Joint Committees 
on Environmental Quality. 

We strongly support an eppropriate mechanism for the development 
of a coordinated national policy on environmental quality. Thi 
Department conducts many programs concerned with the environ- 
ment. These programs almost exclusively concern the effects of cn- 
vironmental stress on human health an welfare. Included in these 
rograms are activities concerned with the effect of environments: 
‘orces on man in his home, in the community, end in the workplace, 
and the environment as it relates to products used by men and theit 
effect on him. 

In conducting these programs we have many relationsbips with 
other Federal agencies. Some of these are formalized such as that 
between this Department and the Department of the Interior regard- 
- ine the public health aspects of water pollution control where the 
relationship is established by law. Other working relationships are 
less formal and include, for example, cooperative undertakings con- 
ducted through interagency agreements and participation in the 
activities of committees established under the Federal Council on 
Science and Technology. 

As concern with environmental quality matters has grown and 8s 
more Federal agencics have become extensively involved with pro- 
tecting and improving the environment, it has become obvious to 
this Dopartment thet there is a need for better planning arid coordina- 
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tion of the numerous activities in the environmental area by both the 
executive and legislative branches of the Government. We aro there- 
fore fully in agreement with the objectives of these bills to establish 
a mechanism for planning end coordinating the environmental quality 
programs of the Nation. . 

We are in favor of the objectives in these bills to create in tho 
Exeentive Office of the President 2 Council to adviso him on matters 
pertaining to the environment. We would prefer the flexibility of o 
Council set up administratively. The administration is now consider- 
ing the establishment of a Counci! in this manner. Conscquentiys we 
@o not recommend enactment of the provisions in these ills which 
would establish by statute such & Council in the executive department. 

In regerd to the provision of S. 237 which would establish in the 
Senete and in the House of Representatives a special committec to 
be known ss the Select Committee on Resources, Conservation, and 
the Environment, and the provision in S. 1752 which would establish 
a Joint Committee on Environmental Quality, we note there is similer 
leaislation before the Congress such as S. Res. 78, “To esteblish 8 
Select Committee on Technology ‘and the Human Environment.” We. 
@efer to the Congress concerning the establishment of this special 
committec. 

With respect to the authorizations in S. 1075 end S. 1752 for the 
Department of the Interior to conduct studies end research relating 
to ecologicel systems and environments! quslity, we should like to 
point out that there ere & number of agencies in the executive branch 
which already have missions and res neibilities bearing on this overall 
problem. We believe careful consideration and review of all agency 
ectivities is needed prior to the enactment of any new authorizetions; 
and such £ review is contemplated by the Council referred to above. 
We note incidentelly thet both S. 1075 end S. 1752 include provisions 

cifically steting thet the euthorizations provided the Department 
of the Interior. would im no way restrict or modify eny euthority of 
anv other Depertment or agency of the Gorernment. 

We are edvised by the Bureeu of the Budget thet there is no objec- 
tion to the presentetion of this report from the stendpoint of tho ed- 
ministration’s program. 

> 


Rosrrr H. Fovcu, Seercary. 


December 17, 


1969 


} 
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CONFERENCE REPORT ON 6&. 1075, 
NATIONAL ENVIRONMENTAL POL- 
Icy ACT OF 1969 


Mr. DINGELD submitted the followings 
confererce report and statement oa the 
bill (8, 1075) to establish a national 
policy for the enviromment’; to euthorice 
studies, surveys, and research relating 

‘to ecolosical systems, nataral resources, 
and the quality of the human exviron- 
i ment; and to establish a Bosrd of En- 
| vironmental Quality Advisers: 
Conrrarnce E=cozr (8. Rert. No. 91-705) 
The committee of conference cn the Cis- 
agresing votes of the tro Louses on the 
| amendments of the House to tho bill (5. 
| 1075), te establish a rstional policy for the 
ae to authorize scudies, surreys, 
and rescarch relating to ecological systems, 
| neteral resources, and tho quskty cf the 
| human environment; end to ectabith 8 
Board of Environmental Quality Adcvirccs, 
Daving met, after full and free conference, 
have egreed to recommend end co recom~- 
mend to their respective Eouses as follows: 
That the Senate recece froma its Cisaeres- 


, Ment ¢o the amendment of the Eowe to the 


text of the bill and acrre to the ame Tith 
an emendment as follows: In Mea cf th> 
matter propoced to be insezted by the House 


} amendment insert the folessng: 


That this Act may bo cite4 as the “Na- 
tions] Environmental Policy Act of 1659". 
PURIOSE 
Gre. 2. Toe purposes of this Act aro: To 
declare a national policy Which Will e-coure 
age productive and enjoy=>to harmony de- 
tween man anid his environm=ns to promote 
eXorts which will prerent or etiminats dam- 
to the environment end biocphecs and 
stimulate tho health en4 welfare of man; to 
enrich the understaniing of the ecological 
systems and natural resouress important to 


| the Nation; and to establish a Cozacil on 
| Bavironmental Quality. - 


wrrLs kt 


DECLARATION OF NATIONAL ENVIKONMENTAL 
. Proitcr 


Sec. 101. (a) The Congress, recognizing 
the profound impact of man's activity on the 
interrelations of all components of the nata- 
ral environment, particularly the profound 
tnfluences of population growth, high-censity 
urbanization, industrial expansion, resource 
exploitation, and new and expanding tech- 
nological advances and recognizing further 
the critical importance of restoring and 


‘ matntatning environmental quality to the 


overall welfare and development of man, de- 


| elares that it ts the continuing policy of 


the Federci Government, In cooperation with 
State and local governments, and other con~ 
cerned public and private organizations, to 
use all practicable means and measures, in= 
cluding financial and technical assistance. 
tm a manner calculated to foster and promote 
the general welfare, to creats snd maintain 
conditions under which man and nature can 
exist 'n productive harmony, and fulfill the 
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policy. 
plans, funct:i=s, programs, 
the end that the Nztion may— 

(1) tulia the x ilities of each gen- 
exation as tiustee of the environment for 
suceseding generations; 

(2) escure for atl Americans esfe, hesdth- 
ful, productive, and extheticslty and colsural- 
ly pleasing surrouncicgs; 

(3) attain! the widest range of beneSicial 
uses of the lenrironment without cegrada- 
tion, risk to heatth or esfety, or o=her tac: 
girebdie and unintended comseque=c=s; 

(4) preserte tmportent bistorc. cult, 
and natura: aspects of our nations? werttere, 
end msinteth, wherever pocsidic, £2 eavon- 
ment which rupports aiversity and variety of 
individual choice; 

(5) eehiete a Dalnnce beteeen Population 
and resource tts which «il peroclt B- ioe} 
standercs of Mving end # wide sharirs of 
Ufe's amenities; sad 

(6) enbenes the quality of renewsbie Te- 
sources and spprosch the maximum attun- 
abie reeyelis of Crpletable resomress, 

(c) The ress ri thet each per- 
non should enjoy o bestthful enviroom=nt 
and that exch prcon hrs a respo=<ibility to 
contribute to the proc=station end eahancte- 
mext of the envircac= . 

Src. 102. The Ocasrecs ruthozizes and di- 
rects thet, to the feliect extent posibis: (1) 
the policies, recuintions, snd publics bo=s of 
the United States hall bs interpreted and 
administered in eccord=nes With th> poltctss 
set forth in this Act, and (2) atl ecsnctsa ct 
the Federal Goreramsnt chall— : 

(A) utilis s crztomsatic, interdiectpUssry 
approsch Fitch eill insure the - ar 
wes of the nstusrl end social ecicnos3 end 
the environmental dessa acts In pismaing 
and in decisionmeting chich mry have c2 
impact on man's carironment; 

(B) Menti{y end ¢svclop metheds and 
procedures! in consultation with tho Coun- 
€0 on Enritonmentel Ccslity estabdiished by 
title IZ of this Act, which will insure that 
presently unquestifsd eatironments] amen- 
ities 25a values cy bo given eprropriate 
consideration tn ¢sctzisurmsking elong with 
economic and technics] constdszations; 

(C) include in every recomreencstion or 
report oa proposss3 for legisiation ed other 
major Federal sections rigaificartly electing 
the quality of the human enrirearsn®, a ¢ce- 
tated statement by the responsitis oxcial 


oan— i 

(1) the ¢nvironmental impact of the pro- 
posed action, ~ 

(il) any adverse environmental effects 
which cannot be avolded should the pro- 
posal be implemented, 

(ill) alternatives to the proposed action, 

(tv) thei relationship Detween loca! short- 
term uses! of man’s environment cad the 
maintennnice and enhancement of long-term 
productivity, and = 

(v) any irreversible and irretrievable com- 
mitments of resources which would de in- 
volved in the proposed action should it be 
implemented. 
Prior to miaking any detailed statement, the 
responsible Federal ocictal shall consult 
with and obtain the comments of any Isa- 
exal agency which hes junsdiction by iv 
or special ‘expertise with respect to eny en= 
vironmental impect involved. Coptss of gach 
statement and the comments and views of 
the appropriate Psderal, State, and lecal 
agencies, which are authorized to cevelcp 
and enforce environments! standards, est 
de made avalisble to the -Presicext, the 
Council on Environmental Quality end to 


a ee —— 
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the pudtic as provided by section S82 of tile 
5, United States Code. and shall accompany 
the proposal through the existing agency 5 
Wew processes: 

(D) study. Cerelop. and ceseride sppropsi- 
ate alternatives to Tecomemended courses of 
ectica In any proposal emich Involtes SS 
sored co=mSic:s sains altersetive Uses 
of avallatts resources: 

(B) recogatc= the worldride and lors- 

character cf eattronmental probie=s 

and, where consistent Eith the foreign poles 

of the United Szates. lend apprepstace S=P~ 

port to initiatives, pesctutions. 22d pros-3= 3 

to maximise Interzationsl coopess~ 

tion in antictpetins 222 preveniins accchoe 

tm the quality ef mankind's worké ecrtoS- 
ment: 

axalladte to States, counties. 

tutions, and inciricuass. 


the exriro=—ent: 
= > taver- 


cent of 


witie It of this Acs. 


aericistratre repoltaoss. anc 
procecuses fez the po- 

shez there sre =F 

tn Ebich 


acd tsto=s of 
to the Preside=t mot tater 
gcch mecstres 25 =3F be necessary to Bxings 
thetr guthocity anc poticies into conformity 
with the intent, porposes. 226 procecures ¢& 
focth tm this Acs. 
Src. 104. Notting t= Section 102 or 203 
shall in eny Say stect Se specshe sistctery 
weatt of aap Petecal ege=ey (2) 
comply oc grandards of ensiron~ 
2 q=9 se OF consult 


the recommenca 
any other Feces Oo State age=cy- 

Sec. 105. The potieles anc goss see fort 
im this Act are suppie=e===F to thee ee 
forts tn existing suthermasoss of Feceral 
agence. 

TITLE it 
CouUxes ON ExVmONMIoTTAL QTALTT 


Src. 201. The Preci¢=nt shail womemit to 
the Congress annusly beginning Joly 1. 1970, 
an Environmental Quality Repor= (herein- 
after refezre< to 28 the “re ort”) which shall 
set forth (1) the status anc contizcs Of he 
major ratcra:. masmede, or slteree environ 

classes of the Natos. inctucicg. but 
Dot Imited to, the zz, the aquatic, tnctucéng 
ter, and the 


resources for tulSitng 
ements Of the 


the Sate 

governmental entities 

reverence to 

t and on the 

utilization of 

& program for 

remedying the ag pro 
and sctt 


grams 
mendations for legislation. 
Sec. 202. There ts created 


in the Execu- 
tive Omice of the President a Council on 
Environmental Quality (hereinafter referred 
to as the “Council”). The Council shal] be 
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of three members who shall be 
appetated Dy the President to serve at his 
pleasure, Dy anc with the advice and consent 
of the Senate. The President shall designate 
one of the members of the Council to serve 
as Chairman. Each mem shall be a person 
who, 83 B resw: of his tratning. experience, 
and actainments, is exceptionally well qualt- 
fed to analyze and interpret environmental 
trends and informstion ef all kinds; to ap- 
prote> progrt=as tnd activities of the Fed- 
x2) Gorernmesnt In the Eght of the policy sct 
forth in title I of this Act; to be conscious 
of and response to the gctentific, economic, 
social, esthetic, end cultural needs and in- 
terests of the Nation; end to formulate and 
recommend nations! policies to promote the 
improrement of the quality of the environ- 
ment. 

Ste. 203. The Council may employ such 
omeers and employees £3 may be necessary tO 
carry out its functions uncer this Act. In ad- 
ition, the Counctl may employ enc fx the 
compensation of such experss and consult- 
ants as may be secessazy for the carzying 
ont of tts functions under this Act, in sc- 
codance With section 3209 of title 5. United 
States Code (but without regard to the last 
sentence theres). 

Sec. 204. It shall be the uty and function 
of the Councti— 

(2) to assist and advise the President in 
the preperation of the Pavironmenta! Qual- 

ty Repost required bz section 201: 

(2) to gather timely and guthoritative in- 
formation concerning the conditions and 
trends tn the quality of the environment 
both current end prospective, to emalyze and 
tnverpres such {Information for the purpose 
of determining whether such conditions and 
trends ere interfering. oF are lxely to inter- 
fere, with the achievement of the policy sct 
forth im title I of this Act, and to compile 
end submit to the President stucies relating 
to such conditions and trencs; 

(2) to review and sppraise the various pro- 
grams and activits * the Pederal Gorerne- 
ment in the Nght 2 polices set forth in 
titte I of this Act for the puspose of cewr- 
mining the extent to which such progrems 
ase tes axe contributing to the achieve- 
ment of such policy, and to make recommcn- 
dations to the President witn respect thereto; 

(4) to detelop end recommend to the 
President national policies to foster anc pro- 
mote the tmprovemen: of environm 
quaity to meet the conservation. sociel, 
ecomgmic, health, and other requirements 
anc goals of the Nation; 

(5) to conduct invest:gations. studies, tur- 
ve73, rewearch, and analyses relating to cco- 
logical systems end environmental quality; 

(6) to documen’ and Cefne chenges in 
the natural environment, inelucing the 
plant ané entmal s7s+ems, anc to eccumu- 
late necessary Cats anc other information 
for & continuing enalysis of these changes 
or trenés and an interpretation o7 thelr 
underizing causes, 

(7) to report et least once each year to the 
President on the state and condition oft 


porss theron, #7 
rerp7ct to martets OF policy and Jegisiation as 
the President may request. 

Src. 205. In exercising its powers. functions, 
and Cuties under this Act, the Council shali— 

(1) consult with the Citizens’ Advisory 
Commits on Environmental Quality entab= 
ished by Executive Orcer numbered 11472, 
Gated Maz 29, 1959, and with such represent- 
atives of science, industry. egriculture, Inbor, 
consertation organizations, State and local 
guGnments, and other groups, as it deems 
advicabie; and 

(2) uttitize, to the fullest extent possible, 
the services, facilities, and information (Gin- 
cluding statistical information) of public 
and private agencies and organizations, and 
individyals, in order that duptication of ef- 
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fort and expense may be avoided, thus assur- 
ing that the Council's activities will not 
unnecessarily overlap or econfiict with similar 
activities authorized by law and performed 
by established agencies. 

‘Src. 205. Members of the Council shall 
serve full time and the Chairman of the 
Council shall be compensated at the rate pro- 
vided for Level II of the Executive Schedule 
Pay Rates (5 U.S.C. 5313). The other members 
of the Council shall be compensated at the 

te provided for Level IV of the Executive 
Schedule Pay Rates (5 U.S.C. 5315). 

Src. 207. There are authorized to be ap- 
propriated to carry out the provisions of this 
‘Act not to exceed $300,000 for Rscnl year 1970. 
$700,000 for fiscal year 1971, and $1,000,000 
for each fiscal year thereafter. 

‘And the House agree to the same. 

That the Senate recede from its disagree- 
ment to the amendment of the House to the 
title of tho Dill, end agree to the same with 
an amendment as follows: In Neu of the 
matter proposed to be inser ed by the amend- 
ment of the House to the title of the bill, in- 
sert the following: “An Act to estadlish & 
national policy for the environment, to pro- 
vide for the establishment of a Council on 
Environmental Quality, and for other pur- 


And the House agree to the same. 
Eowarp A, GARMATZ, 
Joux D. Drxcett, 
Warne N, ASPINALL, 
W.S,. Mariano, 
Joun P. SATLOR, 

Banagers on the Pert of the House. 
Birwer BM. JAcKsSON, 
Fraxnr Cucrcr, 
GATLORD NILSON, 
Gorvon ALLozT, 
Lex B. Jorpat, 

Banagers on the Part of the Senate. 


STATEMENT 
The managers on the part of the House 
at the conference on the cisagrecing votes of 
the two Houses on the emencments of 
the House to the bill (S. 1075) to estab- 
lish a national policy for the environment: 
to authorize studies, surveys. and research 
relating to ecological systems, natural re- 
sources, and the quality of the human ¢n- 
vironment; and to establish a Bord of En- . 
vironmental Quality Advisers. submit the 
following statement in explanation of the 
effect of the action agreed upon by the con- 
ferees and recommended in the accompany- 
ing conference report: 
The House struck out all of the Senate 
clause and inserted 
The committee of 
conference has sgr tute for 
both the Senate bill an 
ment. Except for technical 
conforming changes. the following s' 
explains the differences between the House 
amendment and the substitute agreed to in 
conference. 
PROVISIONS OF THY. CONFERENCE SUBSTITUTE 
First section and section 2 


Section 1 of the Senate bill provided thas 
the bill may be cited as the “National En- 
vironmental Policy Act of 1969”. Section 2 
of the Senate bill containcd a statement of 
the purpose of the bill. There were no simi- 
lar provisions in the Hoke amendment. The 
conference substitute conforms to the Sen- 
ate bill with respect to these two sections. 


TITLE I—MATIONAL ENVIRONMENTAL POLICY 
Section 101 


The Senate bill contained a recognition by 
Congress of (1) the eritical dependency of 
man on his environment, (2) the profound 
influences which the factors of contemporary 
life have had and will have on the environ- 
ment, and (3) certain specified goals in the 
management of the environment which the 
Federal Government should, as @ matter of 
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national policy, attain by v9 of all possibie 
means, consistent with other essentic] con- 
siderations of national poucy. Too House 
amendment (in the fzs% ection thorset) 
contained a geners) ctatemeat of mstional 
environmental policy, But did not include 
specified policy goals. Tho frst esction of 
the Houso smoncment also stated that the 
Federal Government should echiove tho pone 
eral policy in cooperation with Stats end 
local governments t=4 certein epeciica pub- 
Ne and privato organizations end that fi- 
nancial end technical essizeanco ehould be 
among the means and mtrsurs3 ured by the 
Federal Government to echis7 tho policy. 
Under the conferenc> egresment, the Ina 
guste of the Hours emendment is cudstan- 
tally retained in section 101(s) oz tho cone 
ference substitute; the Iangueze esting forth 
the specified organizations with which tho 
Governmont should cooperate Wid cropped 
fm favor of “other concerned public end prie 
vate agencies”. 

The national goals of environmental poltcy 

ified in tho Sonate bili aro cct fer in 
scction 101(b) of the conference cubstituss. 

Bection 101(c) of the conference cubdsti- 
tute states that “Congress recognises that 
cach should enjoy a healthful eavi- 
ronment and that each peren hes a respon 
aibility to contribute to the prect=ration end 
enhancement of ths eaviroament”. Tne Inc 
gusse of the conforencs sudctitute relcets & 
compromirs by tho confess with respect 
to a provision in the Senate bul (but which 
was not in tho 
stated that tho Coxgre=s recognizes that 
“each person has & fundsmental and ineliene 
abto right to & healthful environment...” 
The compromise lengusce was etlop-ed be- 
cause of doudt on tho part of tho Eouse 
conferees With respect to the legal ecopo of 
the original Senate provision. 

Section 102 

This section of the conference substitute 
fs Dased on section 102 of the Genste bUL 
Thero wes no comparable provision in the 
rouse amondment. Under the conference 
substitute, the Congress authorizes cod dle 
rects that, to the fullest extent possidic: 
the Foderal laws, reguistions, and policies 
be administered in accordance with tho poli- 
ctos sot fo=th in the bill; end (2) all Federal 
ecencies snall— 

(A) utilize & systematic, interdisciplinary 
approach to Insure integrated uso of the eci- 
ences and arts in any oficial planning oF 
decision-making which may have en impact 
on the environment; 

tation with the Council on 
identify end develop 
fnsuro that un- 


the agency decision making 
th economic and technical 
considerations; 

(C) include in every recommendation or 
report on proposals for legislation or other 
major Federal actions a dotalled statement 
by the responsible oficial on tho environ- 
montal impact of the proposed action, ony 
advorse environmental effects which can not 
bo avoided should the proposal be adopted, 
alternatives to the proposed action, tho ree 
Jationship between the short-term uses of 
the environment and the maintsnance end 
enhancement of long-term productivity, and 
any irreversible and {rrotrievable commit- 
ments of resources which would de involved 
(Under the conference subdstitute, the ro- 
sponsidle Iederal official, prior to making any 
such detailed statement, shall consult with 
and obtain the comments of any Tederal 
agency having jurisdiction by law or special 
expertine with reepoct to any environmental 
impact involved and tho comments of 
any such agency, together with the com- 
ments and views of appropriate Btate 
and local agencies shall thereafter be mace 
available to tho Pecoldent, the Coancl! on 


Hours nmendment) which ~ 
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Environmental Quality, anc the public uncer 
tho provisions of esction 852 of title 6, United 
Btates Code, end ghall eccompany the pro- 
posal through the eubsequent review process. 
The conferess Co not intend thet the require- 
ments for comment by other ocenctes sould 
uurensonsbly delay the procezsing of Fed- 
ern] propocals end anticipate tort the Presi- 
dent will promptly prepare end establish by 
exscutive order a list of thoce egencics which 
havo “jurisdiction by lst’ or “special exe 
pertico” in various environments! matters. 
With regerd to State end local egencics, it 
is not the intention of ths converess that 
those locel ecencies with only # remote in- 
terest and which ere not primarily responsi- 
ble for development end enforcement of 
environmentn! etandeards be included. The 
conferees believe thet in mozt carcs the re- 
quirement for State end local review may bs 
ettisfed by notice of profoc24 ection in ths 
Federal Register end by providing euppie- 
mentary information upon requcst of the 
Btate end local egencies. To preteat uncus 
deley in the processing of Federal propocsis, 
tho conferees recommend thet the President 
establish a time lmitation for the rece!pt 
of comments from Federal. Stats, end local 
agencies cimiler to the 00-day roview peziod 
presently ectabtished fo> comment upon ctT- 
tain Federal proposals.) 

(D) study, develop, and describe appro- 
Ppriste elernatives to Tecommend cours 
cf ection in eny propocal which inroives 
unresaived coniiiots concerning alternative 
uses OF HVAlledlo resources; 

(E) recognize the worldwide end Jong 
rangs cheracter of environmental prodlems 
and, whers condetent with the foreign pole 
ley of the United Ctntes, lend euppors to pro- 
gzems and other yextures designed to maxi- 
mics international coopsrction in anticipat- 
ing and preventing 4 decline in tho world en- 
vironment; 

(P) make available to State and local gor- 
ernments end indivicuals end ozganizctions 
edyico end informstion useful in restoring. 
maintaining end enchancing the quality of 
the environment: 

(G) initiate and utilize ecological infor- 
mation in the planning and ceratopmen® of 
resource-oriented projecss; and 

(3) cssist the Council on Environmental 
Quality. : 

‘As noted above, the conference substitute 
provides that the pirate “to the fullest cx- 
tent possible” applica with respect to those 
ections which Congress authorizes end ¢l- 
rects to be done under both clauses (1) aad 
(2) of section 202 (in the Ecnste Dill, ths 
phrase applied only to the directive in clauss 
(1)). In accepting this change to section 102 
(and also to tho provisions of acction 103), 
tho House conferecs agreed to delete section 9 
of the House amendment from the conference 
substitute. Section 9 of the Fouse amendment 
provided that “nothing in this Act ehall ine 
crense, decrease or change any responsibility 
or authority of any Federal ofictals or agency 
crested by other provision of law.” In reced- 
ing from this House provision in favor of the 
less restrictive provision “to the fullest ¢x- 
tent possible”, the House conferees are of 
the view that the new language does not in 
any way limit the Congressional authoriza~ 
tion and directive to all agencies of the Pedt- 
eral Government set out in subparagraphs 
(A) through (H) of clause (2) of section 102. 
The purpose of the new language Is to make 
it clear that ench agency of the Federal Gov- 
ecnment shall comply with tho dirsctives set 
out in ouch subparagraphs (A) throush (H) 
unless tho existing law applicable to such 
agency's operations expressly prohibits or 
makes full compliance with one of the direc- 
tives Impossible, If such ts found to be the 
ense, then compliance with the particular 
directive is not immediatcly required. How- 
ever, as to other activities of that agency, 
compliance Is required. Thus, it is the Inteat 
of the conferees that the provision “to the 
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fullest extent possibie” shall not be used by 
. a means of avoiding 

Gizectives set out in 

e in section 


Government 
the directives set ous is enid ecction “to the 
fullest extent porsible” uncer their statu- 
tory authorizations and that no agency shall 
utilize ani excessively marrow construction of 
its existing statutory authorizations to 
complisarce. 


avoid 


Section 103 
This section is based upon & provision of 
the Esnete bill (section 102(2)) not in tho 
Houses ezsenément. This e2ction, £8 agreed to 
by the ebnferces, provides that ell egencies 
of tho Federal Government shell review their 
“present etstutory authority, administrative 
ations, anda current policies and pro- 
cedures to determine whetnss there are any 
deaicencies and inconsistencies - therein 
which prohibit full compliance ith the pur- 
pose end provisions” of the pil. If an sgency 
finds such Ceficiencies or inconsistencies, it 
is requited uncer this section to propose tO 
the President not later then July 1, 1971, 
such measures £8 may be necessary to brings 
tts euthority and policies into conformity 
With the intent, purposes, and procedures 
of the Dill. Section 103 theredy provides a 
mechanizm which shall be utitized by all 
Federal ecencies (1) to asceztsin whether 
there is any provision of their statutory 
authority which clearly preciuces full com- 
plianco With the bm and (2) if euch 1s found, 
to recommend ebanges in their etetutory 
authority Thich will enable full compliance 
with ths DUL In conducting the review noted 
adore, it ts the understanding of the con- 
feress that an agency shall nos construe its 
existing authosity in an unduly macsow mAn- 
ner. Rather, the intent of the conferees is 
that all Federal asencies ebell comply with 
the provisions of reczion 102 “to the fullest 
extent possible,” uniess, of course, there is 
found to be a clear conflict between its exist- 
ing statutory authority end the dill 
i Section 10¢ 
Tnis'section, which was not in the House 
amendment and which ts corollary to the 
actions taken by the conferets With respect 
to ecctions 102 and 103 of the conference 
substitute, provides that nothing in euch 
sections 102 or 103 eball execs the epscific 
statutory obligations of eny Tederal apsacy— 
() to comply with evitera and stancards 
of eavironmental quality; 
(2) to coordinate or consult with any 
Federal or State agency; OF 
(3) to act, or refrain from acting con- 
tingent upon the recommencations or ctt- 
tiftention of any other Feceral or State 
agency. 
i Section 10S 
This section declares that the policies end 
goals set forth In tho bill are supplementary 
to those set forth in existing authorities of 
Federal agencies. The eZect of this section, 
which fs a slightly revised version of ection 
103 of the Senate bill, 1s to give recognition 
to the fact that tho bill docs not repeal 
existing law. This section does not, hovrover, 
obrinto the requirement that the Federal 
agencies conduct their activities in accord- 
ance With the provisions of this D7] unless 
to do|s0 would clearly vigiate their existing 
statutory authorizations. 
TITLE I—COUNCT. ON ENVIRONMENTAL 
Shea Quatrrr 
Section 201 


Section 201 of the conference substitute, 
which conforms, excep} for a date change, 
with ithe language of section 2 of the House 
amendment, requires the President to sub- 
mit to the Congress annually, beginning 
July |1, 1970, an Environmental Quality Re- 
port which will set forth an up-to-date in- 
ventory of tho American environment, 
broadly and generally identified, together 
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with an estimate of the Mnpoct of vistbie 
future trends upoa he environment, Such 
shall? atso Incluce a 
s and activittes of the 


the conference substituce 
Otce of the 
rental Quul- 
ty composed s appanted by 
the President D5 and "it the adrice and 
consent of the Senate. Ore of the members 
shall be designated Dy the President es the 
chairman of the Council. Tae spate Dil 
would have created a three-> 
Enrironmenta’ Custity Ads 
ecutive OSce of the President. (The Sesate 
DM would cro mare Proridec for an 2cci- 
tional officer. a Dep=: Director, In the OSce 
of Science and Technoiosr 
environments] prooicss- Tne 
of this addt=onat otee ts act retained in 
subetizuve.) Section 3 or we 
House aroene== 
Counc on Entiroamentss 
meroders. The costeresce sete 
ston ts basicaly the House pr 
with the memDdecship of the Council re- 
@uced to three. 
Seetioz 203 
The provisions of secon 208 of the cone 
ference cudstitcte (which were contained in 
poth the Senate Dil anc the Fours amend- 
ment) pecmits the Coane to hire such of- 
cers and employees as sre necessary ca 
out the purpoces of the Act anc slo pcre 
mits the Council to hire such experts and 
consultants a5 Sy be approp=iste- 
Section 204 
The Howse amencment se forth the fot- 
Jowing cutics =< faa ms of the Council 
on Environments: Qual 


(2) % exsist the Press the prepara~ 


maintain a continuing review of 
Federal progres anc activities as shey M27 
affect the potictes declared in eection 101. and 
to keep the Presicent informed on the degree 
to Which those program end activities may 
De consistent with =ncee poticies: 

(4) to dereiop and to recommend poucies 
to the President. on the basis of its activities, 
whereby the qt of our environment may 
De enhanced, consistent with ot socal, eco- 
nomic and other requiremenst: 

(5) to make seudies and recommendations 
relating to environmental considerations, a5 
the President may direct: and 

(6) to reper at least once each year to the 


‘Senate bil]. would have 
ities of other Pedceral 
agencies) — 
conduct investications, studies, 
, and annlyses relating to 
{ronmental qual- 
ity; anc 
(2) to document and define changes in the 
natural environment, including the plant 
and anima! systems, and to accumulste nec- 
essary data and other information for # con- 
tinuing analysts of these chenges or treads 
and an interpretation of their underlying 
causes. 
Section 205 
Section 205 of the conference substitute 
sets forth thoee public and private organiza- 


ry . 


tions with which the Council on Environ- 
mental Quality rhall consutt in carrying out 
tts functions and duties under the Act and 
states that the Counc! shoud utilize, to the 
*% extent possible, the services, facil- 
formation of publite and private 
and individuals in carrying 
3 and duties. Section 203 
conforms to the tion 7 of the 
Hous? amendmen 
the conference sudstitu 
that the Council shall consult 
ron's Advisory Commitice on Ynvironmental 
Quatity which was established in May, 2969. 
by Executive Order. 
Section 206 
This section provides that the Chairman 
of the Council on Environmental Quality 
shall be compensated at the rate provided 
for at Level IT of the Executive Schedule Pay 
Rates, and that the other members of the 
Connect! shall D> compensated at the rate pro 
vided for in Level IV of such Rates. Tats 
section conforms with the rates of compensa- 
tion proviced for in both the Senate bill and 
House amendment. 
Section 207 
This eection of the conference substitute 
authorizes the appropriation of not to exceed 
£300,090 tn fecal year 1970, $700,000 tn fiscal 
yesr 21971, and 81,000,000 In each fiscal year 
thereafter, to carry out the purposes of the 
Act. Under the House amendment, the came 
amounts rere authorized to bo gppropriated 
with respect to fiscal year 1971, for 
webich £500,000 was authorized. The Senate 
DIN authorized $1,000,000 to be appropriated 
annually. 
Eowarp A. GARMATZ, 
Joux D. Drxert, 
W. S. BIAILLIARD, 
Joun P. Sarion, - 
Managers on the Pert of the House. 


CONGRESSIONAL RECORD — HOUSE 


December 17, 1969 


* HEHE WHITE HOUSE 


" EXECUTIVE ORDER 
11514 


PROTECTION AND ENHANCEMENT 
OF ENVIRONMENTAL QUALITY 


By virtcs of the authority veeted in mo es Preside=t cf the United 
_Gtateo and in furtherance of the purpoce end policy of the Nettoxsl 

Environmental Policy Act of 1969 (Public Law No, 91-190, epprozed 
Jeavary 1, 1970), it is ordered as follower: | 

Eacticon 1, Policy, Ths Federal Goverament shail provide leader- 
chip in protecting and enk=ecing the quality of the Nation's envizcnmert 
to sustain end enrich humsa life. Federel agencies chall initizte 
moneuros needed to direct thair policies, plans end programs ¢0 88 
to moct netional enviroamortal goals, The Council on Exvirenmontel 
Quality, through tho Chairmen, chall sdvise end assist the Preeidext 
in loading this netional effort. ; 


: 
Sac. 2. Reaponsibilition of Federal agencies, Consonant with 
Title I of the National Environmental Policy Act of 1969, Eoreafter 
teferred to as the "Act", the heeds of Federal agencies ebstt: | 


(a) Monitor, evaluate, and control on 8 continuing desis their 
agencies’ activities 20 ac to protect and ehhance the quality of tho 
environmert, Such ectivities ehall include those directed to controlling 
polittion end enhancing the environment and those designed to secomplish 
other program objectives which may affect the quelity of ths environment, 
Agencies chall develop programs end messures to protect axed enhance 
environmentel quality and chall ascess progrees in meeting the specific 
objectives of such activities, Hosds of zgencies shall concvit with 
appropriats Federal, State and local egencios in carryiag ost their 
activities as they affect the quality of the environment. 

(6) Develop procedures to ensure the fulleet practicable provision 
of timely public information and understanding of Federct plans and 
programs with environmental impact in order to obtain the views of 
interested parties. These procedures shall include, wherever Spp>o@ 
priate, provision for public hearings, and ehall provide the public with 
rolevant information, including information on slternative courses of 
action, Foderal agencios chall also encourege Stste and local esoncies 
to adopt similar procedures for informing tho public conceraizs their 
activitios affecting the quality of the environment, | 


(c)_Incure thet informetion regarding existing or potential environ 
mental probloms and control methods developed as part of rescarch, 
dovelopmant, demonstratica, test, oF evalustica activities is msde 
available to Federal agencies, States, counties, ravaictpatitios, 
institutions, and other entities, ae sppropriate, 


- (a) Roview their agenctoa' etatutory euthority, administrative 
rogvictions, policies, ani procedures, including those rolating to 
loans, grants..contracte, leases, Ueenses, or permits, ino dor to 
identify any doficienciog or inconsistencies therein which prohibit or 


Lssit fell compliance with the purposes acd provisions of the Act. A 
Tepert oa this review ang the corrective actions taken or plenned, 
inclnding such measures to bo proposed to the President #3 may be 
necessary to bring their authority znd policies into conformaace with 
the intent, porpocon, and procedures of the Act, eball to provided to 
ths Conncil oa Environmental Quality not Ister then Soptomber 1, 1970. 


| fe) Engage in exchenge of esta end research results, end coopersto 
eit esencios of other governments to focter the purposes of the Act. 


() Proceed, in coordination with ether egencios, with actions 
Teqrized by section 102 of the Act. 


Sac, 3, Responsibilities of Cozncil on Enavironmortal Quality. 


The Cozacil ca Environmestal Quality ehsu: 


(2) Evatuste existing and propoeed policies ax4 activities of the 
Fedorcl Government directed to the control of pollution ena tho enta=cte 
resat of the environment rnd to tho accomplishment of other objectives 
which effect ths quality of tho environment. This rhell include continuing 
review of procedures employed in the development and enforcomort of 
Federal ctantsrds effecting environmental quality. Based up2n cuch 
evalustions the Council chill, whore eppropriate, recomment to the 
Presizent policies end programs to cchlevs moro effective protection 
end exbsacement of environmental quality and ehall, where epproprizto, 
geok resolcticn of rignificart environmental isstss. 


(©) Recommend to the President end to the agencies priorities 
amnong progrems designed for tks control of poliution and for enkencement 
‘of tes exvircoment. : 


(c) Determine the need for new policies and programs for dealing 
with enviro=mental problems net being edequstely eddresecd. 


_ @) Condeet, ac it determines to be appropriste, pudlic hoarizgs 
of conferences on icsues of environmental significance. 


(0) Promote the development end use of indices and monitoring . 
gystems (1) to 2es0ss envizonmental conditions end trends, (2) to predict 
ths environmertel impact of propoced public end private actions, end 
(3) to determice the effectivences of programe for protecting end 
erhancisg environmental quality. . 


() Coordinate Federsl programs related to environmental quality. 


(g) Adviss and assist the President end the agencies in echieving 
isternations! cooperstion for dering with environmertal problems, under 
the foreign policy gaidence of the Secretary of State. ~ 

(b) Iscue geidelincs to Federal agencies for the preparction of 
detailed statements on propocels for legisiztion and other Fedoral 
actions effecting the environment, as required by eection 102(2)(C) 
of the Act, ; - ; ; : 


@) Issue such other instructions to agencies, and request such =, 
reports 2nd other information from them, #9 may be required to carry 
ovt the Council's responsibilities under the Act. 


(J) Assist the President in preparing the annual Environmental 
Quality Report pravided for in coction 201 of the Act. 


+ 


7 
(k) Foeter invectigztions, les, curveys, research, tad enalyses 
‘relating to (1) ecologicel eyetems end envircamental quelity, (i) the 


frepact of new and changing technologies thereon, end (iii) means of 
proventing or reducing adverse effects from euch technologics. 


Bee. 4, Amendmente of E.O, 11472, Executive Order No. 11472 
of Mey 29, 1959, including the kecding thoreof, ic hereby exsried: 


Q) By-evbctitcting for the term “the Envircamertel Qouelity Council", 
whorover it occurs, tho following: “tho Cebinst Committeo on ths 
Eavironmest", : 


(2) By subctitcting for the term "the Council", wherever it occurs, 
4 the followicg: the Cabinet Committee". | 


é (3) By inserting in evdeoction (1) of cection 1C1, after tBciget, ", 
the following: "the Director of the Office of Science snd Techrotogy, “» 


3} @) By substituting for subsection (g) of section 101 the following: 


"(g) ‘The Chairman of the Council on Eovironmentel Qastity 
(established by Public Lew 92-190) shall assist the President in 
directing the effairs of the Cabinet Committee. . 


() By deleting subsection (c) of sectics 102. 
| 
(6) By substituting for “the Office of Science aad Technology™, in 
section 104, the following: "the Council on Environmental Quality 
- (octablished by Public Lew 91-190)". 


(7) By substituting for "(hereinafter referred to as the 'Committec")", 
in ecction 201, the following: ‘Mpercinafter referred to as the "Citizens" 
Committee")". 


(8) By cubstituting for the term te Committees", wherever it 
occure, the following: “the Citizens' Committee". 


RICHARD NIXON 


THE WHITE HOUSE, 
March 5, 1970 
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BRIEF FOR RESPONDENTS 


IN THE 


UNITED STATES COURT OF APPEALS 
FOR ‘THE DISTRICT OF COLUMBIA CIRCULT — 


No. 24,871 


enter rare a M 


CALVERT CLIFFS* COORDINATING 3 INC., ‘NATIONAL Se 
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COUNTERSTATEMENT OF THE ISSUES 


COUNT ER oe 


1. Whether the policy and procedures adopted by the 
Atomic Energy Commission for consideration of non-radiological 
environmental effects in its reactor licensing proceedings 


properly implement the agency's responsibilities under the 


National Environmental Policy Act of 1969 (NEPA) and the 


Federal Water Pollution Control Act, as amended. 

2. Whether the exemption of pending licensing cases from 
certain provisions of the Commission's revised NEPA regula- 
tions was a proper exercise of the Commission's discretion in 
light of the environmental safeguards already applicable to 
those proceedings, the further measures imposed by the 
revised regulations and the underlying need to avoid unreason- 
able delays in meeting power requirements. 

3. Whether the revised NEPA regulations adopted by the 
Commission make appropriate provision for the application of 
that statute to nuclear power reactors previously authorized 


by the Commission for construction. 
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Petition to Review an Order 
of the Atomic Energy Commission 


BRIEF FOR THE RESPONDENTS 


COUNTERSTATEMENT OF THE CASE 


This action seeks review of regulations promulgated by 
the Atomic Energy Commission stating the agency's general 
policy and procedure for implementation of the National Environ- 
mental Policy Act of 1969 (P.L. 91-190, 83 Stat. 852) in licens- 
ing proceedings conducted by the AEC. Petitioners, three con- 
servationist organizations, dispute compliance with the 
National Environmental Policy Act of certain provisions of 


the subject AEC regulations. The relevant facts! and the 


rule making proceedings of the Atomic Energy Commission may 


be summarized as follows: 


a 


On January 1, 1970, the National Environmental Policy 
Act of 1969 (NEPA) became effective. The Act declares that: 


" . Gt is the continuing policy of the 
Federal Government, in cooperation with 
State and local governments, and other 
concerned public and private organizations, 
to use all practicable means and measures, 
including financial and technical assistance, 
in a manner calculated to foster and promote 
the general welfare, to create and maintain 
conditions under which man and nature can 
exist in productive harmony, and fulfill the 
social, economic, and other requirements of 
present and future generations of Americans". 
Section 101(a).- 


Section 101(b) of the Act provides that, in order to carry out 


the policy set forth in the statute, "it is the continuing 


responsibility of the Federal Government to use all practicable 


means, consistent with other essential considerations of 
national policy, to improve and coordinate Federal plans, 
functions, programs, and resources" to the end of attaining 
certain broad goals in the management of the environment. 

NEPA authorizes and directs in Section 102 that, "to the 
fullest extent possible", the policies, regulations and public 
laws of the United States shall be interpreted and administered 
in accordance with the policies set forth in the Act. Section 
102(1). This section also requires, among other things, that 
all agencies of the Federal Government are to include in every 


recommendation or report on proposals for legislation and 
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“other major Federal actions significantly affecting the 
quality of the human environment", a detailed statenent by 
the responsible official on certain specified environmental 
considerations. Prior to making this detailed statement, 
the responsible Federal official is to consult with and obtain 
the comments of “any Federal agency which has jurisdiction by 
law or special expertise with respect to any environmental 
impact involved"; and provision is further made for obtaining 
the comments and views of “the appropriate Federal, State, and 
local agencies, which are authorized to develop and enforce 
environmental standards". The detailed statement and the 
comments and views ubtained in connection therewith are to be 
made available to the President, the Council on Environmental 
Quality (a body within the Executive Office of the President 
given statutory status and specified oversight functions by 
Title II of NEPA) and to the public and are to accompany the 
proposal through the existing agency review processes. Sec- 
tion 102(2)(C). 

On March 31, 1970, the Commission issued its initial policy 


statement for implementing the new environmental legislation 


in the area of AEC licensing activities. The policy statement, 
if 


effective upon publication, reflected a Commission determination 


1/ This statement of an interim general policy was published 
in the Federal Register on April 2, 1970 (35 F. R. 5463) 
as Appendix D to 10 CFR Part 50 of the Commission's regu- 
lations, "Statement of General Policy and Procedure; 
Implementation of the National Environmental Policy Act 


of 1969". 
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that the issuance of construction permits and operating 
licenses for nuclear power reactors and fuel. reprocessing 
plants were “major Federal actions significantly affecting 

the quality of the human environment", and embodied, inter 
alia, the following: a requirement and procedure for the 
preparation of detailed environmental statements in connec- 
tion with the licensing of these facilities; and a requirement 
that such environmental statements and companion comments from 
cognizant Federal, State and local agencies accompany license 
applications through the agency review process. The policy 


Statement also contained a declaration by the Commission in 


regard to the enlargement of its yg jurisdiction as 
2 


@ consequence of NEPA's enactment. 
Two months later, the Commission published for comment 
in the Federal Register proposed amendments to its NEPA imple- 


mentation regulations (35 F. R. 8594, June 3, 1970). The 


2/ In this regard, the policy statement provided for a 
new license condition compelling compliance by future 
facility licensees with applicable Federal and State 
standards and requirements dealing with non-radiological 
environmental factors, including the thermal effects of 
the release of liquid effluents from the facility. In 
addition, determinations by cognizant Federal or State 
bodies of non-observance of such standards and require- 
ments were made proper for consideration in Commission 
licensing proceedings. Id. 
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stated purpose of the proposed amendments was to revise the 
Commission's regulations to take account of (1) implementa- 
tion guidelines which had since been issued by the Council 
on Environmental Quality in regard to the preparation and 
distribution of environmental statements ~ and (2) enactment 
of the Water Quality Improvement Act of 1970. The Con- 
mission's rule making notice stated the agency's expectation 
that the proposed amendments, to the extent not inconsistent 
with the existing regulations, would be useful as interim 


guidance until final rule making action was taken; and comments 


on the proposed revisions were invited from "all interested 


persons". (35 F. R. 8595). 


——_—_— LT 


35 F. R. 7390, May 12, 1970. 


4/ PL. 91-224, April 3, 1970. This legislation, among its 
other comprehensive provisions, added a new Section 21(b) 
to the Federal Water Pollution Control Act (33 U.S.C. 
1151, et seq.). Generally summarized, Section 21(b) 
requires that, in regard to Federally licensable activi- 
ties involving discharges into “the navigable waters of 

the United States", Federal licensing agencies be pro- 
vided a prelicensing certification from the appropriate 
State, interstate or Federal authority that there is 
reasonable assurance the subject activity will be con- 
ducted in a manner which will not violate! applicable 
water quality standards. The AEC's notice of proposed 
rule making stated in regard to this new water quality 
legislation: ; 


"With respect to water quality aspects of the 
pope. Flicensing] action covered by section 
1(b) of the Federal Water Pollution Control Act, 
the requirements of section 21(b) supersede pro 
tanto the more general environmental requirements 
of sections 102 and 103 of the National Environ- 
mental Policy Act of 1969". (35 F. R. 8596). 
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By letter dated June 29, 1970, petitioners in this 


action filed with the Commission a petition for rule making 


seeking amendment to the Commission's regulations in respect 


to NEPA implementation (J. A. II, 31). Petitioners requested 
that the Commission add new provisions to its NEPA regulations 
to apply the latter Act to nuclear power plants for which 
construction permits had been issued without prior considera- 
tion by the AEC of NEPA factors. In this connection, petitioners 
proposed the regulations provide that, at the instance of any 
interested party, the Commission shall immediately issue to 

any such construction permit holder an order to show cause 

why the permit should not be suspended pending the full inves- 
tigation of the environmental impact of the subject facility; 
and further asked for a regulatory provision directing suspen~ 
sion of a permit where the Commission finds that full and com- 
plete examination of environmental impact has not been conducted 
in accordance with NEPA. The Commission was additionally re- 
quested: to require submission, as soon as possible, of NEPA 
environmental reports from permit holders of pre-NEPA facilities; 
to conduct NEPA environmental studies and prepare NEPA environ- 
mental statements with respect to such facilities; and to re- 
quire facility modification or permit revocation in the light 

of the above studies so as to protect the environment to the 


greatest extent practicable (J.A.II, 36-37, 73-74). Petitioners 
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further proposed that the Commission amend its regulations 


to require “backfitting" of any nuclear facility previously 
licensed for construction (i.e., the addition, elimination or 
modification of facility structures, systems oe components) 

if the Commission finds that such action will provide substan- 
tial additional protection of the environment: (J- A. II, 36-37, 
72). Finally, petitioners asked that their rule making request 
also be considered as comments in the rule making proceeding 
previously initiated by the Commission. (J. A. II, 40). 

On August 6, 1970, the Commission published in the Federal 
Register a notice of "Filing and Denial of Petition for Rule 
Making in Light of Pending Rule Making Proceeding" (35 F. R. 
12566). The Commission's notice stated that the proposals 
and comments made in petitioners' rule making request were 
germane to the subject of the AEC rule making proceeding then 
under way; that the agency deemed it unnecessary to initiate 
a further separate rule making proceeding; and that the Com- 


mission, in the pending rule making proceeding, would consider 


| 

5/ The instant petition contained a companion request that 
the Commission take certain actions in regard to a particu- 
lar facility for which the Commission had issued a construc- 
tion permit prior to NEPA's enactment (J, A. II, 36-37). 
That request, which relates to the Calvert Cliffs Nuclear 
Power Plant of the Baltimore Gas and Electric Company, 
is the subject of a goonens petition for review pending 
before the Court (No. 24,839), which review proceeding 
the Court has ordered consolidated with the instant pro- 
ceeding for purposes of argument. 
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carefully and address itself to the matters raised by the 
petitioners’ rule making request (J. A. II, 173-172). 

The June 3 rule making proceeding elicited comments 
"reflecting a variety of, and sometimes conflicting, points 
of view" from Federal and State agencies, from conservation 
groups, from industry organizations, and from members of the 
general public (J. A. I, 5)- Following "consideration of 
these comments and other factors involved", the Commission 
issued its Ber NEPA regulations on December 3, 1970 
(J. A. I, 5-10).” To summarize its principal provisions, 
that issuance: continued the requirement for AEC preparation 
of a detailed environmental statement for license applications 
after appropriate intra and inter-governmental consultation 
and coordination; enlarged the scope of the non-radiological 
environmental issues which might be raised by the AEC staff or 


any other party in Comte construction permit and operating 


license proceedings; and imposed new environmental requirements 


35 F. R. 18469, December 4, 1970: " lementation of the 
National Environmental Policy Act of 969; Revision of 
Appendix D of Part 50”. 


proceedings and to av 
struction and operati 
needed to meet the nat 
power” (J. A. 1,6). 
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(outlined infra) on holders of construction permits and 


operating licenses already issued by the Commission. 

The Commission's issuance of December 3, 1970, dealt 
specifically with the comments submitted by petitioners. The 
Commission noted, in this regard, that it had modified its 
NEPA regulations to require, "as soon as practicable", the 
filing of environmental reports by construction permit holders 
who had not previously prepared such reports (including pre- 
NEPA permittees), and to provide for the subsequent preparation 
by the AEC of NEPA detailed environmental statements. Further, 
the new regulations provided that the license condition com- 
pelling observance of applicable Federal and State environmental 
protection standards and requirements, hitherto prospective in 
its imposition, would be included in all permits and licenses 
previously issued which did not contain such picondecton (J. A. 
I, 7, 9). 

Petitioners' suggestion that agency proceedings be init- 
iated looking to suspension of pre-NEPA Coustraction permits 
pending a NEPA study of the environmental impact of the facilities 
involved, was not adopted by the Commission. The Commission 
stated that whether suspension is appropriate is a matter = 


be determined pursuant to Subpart B of its Rules of Practice 


8/ 10 CFR Part 2, Subpart B, "Procedure for Imposing Require- 
ments by Order or for Modification, Suspension, or Revoca- 
tion of a License". 


=IOn— 


in the light of the requirements established by the new 


NEPA regulations (J. A. I, 7)- 

With respect to petitioners’ request for "backfitting" 
of facilities, the Commission stated that, in its program for 
the regulation of facilities, the primary times for decision 
making are at the construction permit and operating license 
stages; that the approach embodied in its new NEPA regulations 
affords the full review of environmental matters in connection 
with agency decision making required by NEPA; and that this 
review process, together with the NEPA condition which would 
be imposed on all prior holders of construction permits and 
operating licenses, "reflects a reasonable balancing of the 
various public interest considerations involved" (J.A.1,7). 

The Commission went on to state that, in regard to applica- 
tion of NEPA to matters of water quality (a further point raised 
by petitioners in their supporting memorandum), the agency 
remained’ of the view that the requirements of Section 21(b) of 
the Federal Water Pollution Control Act supersede, where they 
apply, NEPA's more general environmental requirements. It noted, 
in this connection, that the new NEPA regulations do call for 
discussion of water quality aspects of the proposed licensing 
action in an applicant's environmental report and in the AEC's 
detailed environmental statement and that provision is made 


for the inclusion in construction permits and operating licenses 
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of conditions requiring compliance with the applicable 


requirements of Section 21(b) (J. A. I, 7)- 

The Commission stated that, in its rule making considera- 
tion of a NEPA policy for AEC Licensing proceedings, it had 
recognized “the public interest in protecting the environ- 
ment as well as the public interest in avoidiag unreasonatle 
delay in meeting the growing national need for electric power". 
It took note of progressively increasing demands for electricity 
and, particularly, of authoritative forecasts which indicated 
that "during the coming winter and summer and for the next few 
years, there is 4 real electric power and fuel crisis in this 
country". The Commission set forth its belief that the agency's 
new NEPA regulations take appropriate account of the foregoing 
and reflect "a balanced approach toward carrying out the Com- 
mission's environmental protection responsibilities under the 
National Environmental Policy Act of 1969 and the Atomic Energy 
Act of 1954, as amended" (3. A-I, 8)- 

On December 7, 1970, petitioners filed their petition for 
review of this Commission rule making action with the Court. 

In a separate petition for review, filed with the Court on 
November 25, 1970 (No. 24,839), petitioners contest the Con- 


mission's refusal to take certain of the actions which they 


a Tho 


requested in regard to the Calvert Cliffs Nuclear Power 
Plant (supra, p. 7). By order of the Court, the two proceed- 


ings have been consolidated for purposes of argument. 


STATUTES INVOLVED 


The relevant provisions of the National Environmental 
Policy Act of 1959, and the provisions of Section 21(b) of 


the Federal Water Pollution Control Act, as amended, are 


set forth in Appendix A to this brief, infra. 


|INTRODUCTION AND SUMMARY OF ARGUMENT 


We believe it may be useful at the outset to place in 
their proper perspective the issues which are presently 
before the Court. 

There is, of course, no question that nuclear power 
plants - like other major industrial undertakings - have actual 
or potential effects on the surrounding environment. The 
principal environmental effects associated with nuclear power 
facilities are the potential radiological effects and - as in 
the case of the large fossil fueled plants - the thermal 
effects of heated condenser cooling water discharges. To a 
lesser degree there can be other environmental effects, such 
as those involving fish and wildlife, noise, esthetics and 


recreation. 
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Nuclear power plants, however, hardly qualify for peti- 


tioners' characterization as a "major unregulated source of 
possible environmental damage" (pet. brief, p. 28). They 

have, in fact, long been one of the few industrial undertakings 
in this Scenery - and the sole type of thermal |power plant - 
which has ars, a any form of Federal regulatory environ- 
mental review. | The AEC, as petitioners themselves recognize, 
has given thorough consideration to matters of radiological 
health and safety throughout the whole course of its program 
for the licensing and regulation of nuclear reactors. And, 
while prior to 1970, the AEC's regulatory authority was "con- 
fined to scrutiny of and protection against hazards from 
radiation", legislation enacted that year enlarged the Com- 
mission's jurisdiction to consider other Bressioe environmental 
impact - an enlargement which is reflected in each of the NEPA 
policy statements issued by the Commission in the sequence of 


subsequent steps taken by the agency. 

9/ See generally, in this regard, "Electric Power and the 
Environment", report sponsored by the Se Policy Staff, 
Office of Science and Technology (August 1970), reprinted 
in "Environmental Effects of Producing Electric Power", 
Hearings before the Joint Committee on Atomic Energy, 
91st Cong., lst Sess., Part 2 (Vol. II, pp. 2518,et seq. 


10/ State of New Hampshire v. Atomic Ener Commission, 
400 F. 20 170 Ls cert. den., 305 U. 5.902 (1909). 
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Following the enactment of NEPA, the Commission con- 
strued the provisions of that general statute as expanding 
the authority and responsibility of the AEC in regard to 
licensing consideration of the non-radiological environmental 


effects (including thermal effects on water quality) of nuclear 


power plant operation; and its initial SE ee policy 
1l 


statement gave expression to that construction. | _Enactment 
later that year of the more specifically directed Water Quality 
Improvement Act of 1970 worked one important change in the above 
connection: It continued an AEC licensing responsibility as 
respects matters of water quality but placed the exercise of 
that responsibility within the framework of the new water quality 
law in regard to matters covered by that law. This change was 
embodied in the agency's later NEPA issuances (supra). 
There is no dispute then as to the Commission's authority 
to act in’ regard to non-radiological environmental matters. 
The dispute here revolves around the reasonableness of the 
policy course the agency has charted to implement its NEPA 
authority and, in the area of water quality, the validity of 
the Commission's position as respects the effect of enactment 
of the later water quality legislation. 
1l/ Contrary to petitioners’ assertions that the Commission 
adopted this view of NEPA only with its regulations of 
December 3, 1970, the Commission's NEPA policy issuance 


of March 31, 1970, expressly reflected that enlargement 
of licensing jurisdiction. (See page 4, supra). 
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The contentions which petitioners level against the Com- 
mission's NEPA regulations fall into three categories. They 
find fault with the Commission's implementation of NEPA in res- 
pect to future licensing proceedings; they dispute the adequacy 
of the Commission's NEPA implementation as regards proceedings 
pending at the time the new Appendix D requirements were adopted; 
and they contend the Commission has taken inadequate NEPA action 
in regard to the 50-odd construction permits issued prior to the 
adoption of the new NEPA regulations, most of which were issued 
well before NEPA's enactment. These licensing categories corres- 
pond, of course, with the spectrum of licensing situations faced 
by the Commission when it undertook implementation of NEPA - a 
spectrum which posed special problems in the formulation of sound 
agency policy, i.e., one which would responsibly apply a new 
licensing approach to activities vital to the public interest. 

What petitioners are apparently unable to accept, in all 
of the contested areas, is that NEPA itself affords the individual 
Federal agencies the flexibility to meet their particular imple- 
mentation problems in the light of their respective circumstances 
and other public responsibilities. To respondents, on the other 
hand, it seems clear that this statute does not lay down detailed 
guidelines for inflexible and universal agency action; rather, 
the Act establishes broad environmental goals and charges the 
various agencies "to use all practicable means, consistent with 
other essential considerations of national policy" to achieve 


those statutory goals (Section 101(b)). The Commission's policy 


implementation of NEPA, in respondents’ view, conforms to that 
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environmental mandate and its provisions merit fully their 


description by Chairman Russell Train of the Council on Environ- 


mental Quality - which approved the Commission's policy SE - 
1 


as “very responsive developments" in NEPA'’s implementation. 

As to petitioners’ specific contentions, we show in Part I 
that the Commission's NEPA regulations accommodate considera- 
tion of the full range of environmental factors in subsequent 
nuclear power plant licensing; and that the recognition which 
the Commission's regulations accord to established Federal and 
State environmental standards is supported by sound policy con- 
siderations and is consistent with the legislative history under- 
lying enactment of this statute and the Water Quality Improve- 
mert Act of 1970. We further show that the provision for hearing 
examination of NEPA issues in AEC licensing proceedings at the 
instance of the AEC regulatory staff or any interested public or 
private party intervenor is fully consonant with the hearing pro- 
visions of the Atomic Energy Act and fits well with the regime 
for agency consideration of environmental matters established 
by NEPA. 

In Part II, we show that the Commission acted reasonably 


in exempting pending licensing cases from coverage of certain 


12/ Hearings on "administration of the National Environmental 
Policy Act", House Subcommittee on Fisheries and Wildlife 

Conservation, Committee on Merchant Marine and Fisheries, 
December 7, 1970, transcript p. 11. It should be noted 
that under Section 204 of NEPA it is "the duty and function 
of the Council ...(3) to review and appraise the various 
programs and activities of the Federal Government in the 
light of the po set forth in title I of this Act for 
the purpose of determining the extent to which such pro- 
grams and activities are contributing to the advancement 
of such policy .--”. 
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provisions of the new Appendix D in light of the environmental 


safeguards hitherto applicable to those proceedings, the further 

measures imposed by the new regulations and the underlying need 

to avoid unreasonable delays in meeting evident power requirements. 
Comparable considerations, we show in Part Il, support the 

Commission's position with respect to application of NEPA require- 

ments to construction permits which have already, been issued, most 

of which were issued prior to NEPA's enactment. We also show 

in Part III that if, as respondents submit, the NEPA require- 

ments imposed on prior construction permit holders are a reason- 

able exercise of the AEC's statutory responsibilities, the Con- 

mission was further correct in its consequent position that 

proceedings looking to suspension of those permits on NEPA 

grounds are only to be initiated where non-compliance with the 

new NEPA requirements is indicated. Finally, we show in that 

Part that the "backfitting" approach advanced by petitioners 

is not mandated by the new environmental statute and that the 

Commission's course in this regard takes proper | laccount of the 

areas of its own special competence and those of the various 

other governmental bodies having environmental responsibilities. 
The Commission's rule making issuance takes great care to 

make clear the factors weighed by the agency in its shaping of 

policy for NEPA implementation. The Comission’ stated, in 

this connection, that in considering Appendix D the agency "has 


recognized the public interest in protecting a environment 
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as well as the public interest in avoiding unreasonable 

delay in meeting the growing national need for electric 

power"; and it adverted to authoritative views that "during 

the coming winter and summer and for the next few years, 

there is a real electric power and fuel crisis in this country’. 
The Commission then declared that its main concern in this 
regard has been “to find out and strike a reasonable balance 

of those [environmental and power] considerations in the 


overall public interest" (J. A.I, 8). 


Although petitioners profess to believe that the agency's 


concerns as to power needs rest on nothing more than a "facile 
assumption” (pet. brief, p. 22), actual power shortages recently 
experienced and further authoritative predictions as to impend- 
ing energy’ supply problems serve only to substantiate the con- 
cerns which the Commission voiced - concerns which relate not 
merely to matters of economic sustenance but to those of public 
health and safety as well. That nuclear plants will necessarily 
play a vital role in meeting these current and near-term energy 
needs is, moreover, something more than the Commission ipse 
dixit which petitioners claim it to be -- it is a fact, attested 
to among other things by the more than 50 nuclear facilities 

now under construction throughout the country representing over 
44,000,000 kilowatts of electrical capacity. By any reasonable 


standard, the energy considerations delineated by the Commission 
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fall within NEPA's enjoinder that environmental objectives 
| 


are to be pursued in a manner "consistent with other essen- 


tial considerations of national policy”. 
| 


One further prefatory observation is in order. Implicit 
in the sequence of events that led to the adoption by the 
Commission of its present NEPA regulations is the concept of 
agency "evolvement" of appropriate procedures for the Act's 
implementation. As stated by Chairman Russell Train of the 
Council on Environmental Quality: 

"kkk the National Environmental Policy Act® is so 

general in its language, so innovative in its pro- 

cedures, and so all-embracing in the range of Gov- 

ernment activities included that, rather than making 
across-the-board requirements, we should evolve appro- 
priate procedures for the various major categories of 

activities involved." 13/ 

It is, thus, reasonable to expect that as agency experience is 
gained in these new areas and as further guidance is issued by 
the Council on Environmental Quality, the Commission's policy 
on NEPA implementation, like the policies of other Federal 
agencies, will be the subject of evolutionary change. On a 
related note, the President has recently proposed legislation 


which would establish new institutional arrangements at the 


Federal and State levels for coordinated long range planning 


13/ Letter dated November 19, 1970, from Russell E. Train, 
Chairman, Council on Environmental Ouality, to Senator 
Henry M. Jackson, Chairman, Senate Interior and Insular 
Affairs Committee. 116 Cong. Rec., daily ed., S.18586, 
November 20, 1970. 
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and advanced preconstruction siting reviews for all types of 
1 


electric power plants. .-—»-_ This legislation, an outgrowth of 
the earlier cited interagency Energy Policy stafé study, would 
provide an institutional framework for planning power needs and 
making siting decisions which would measurably advance the 
environmental objectives of NEPA while meeting the energy 
requirements of the Nation - a goal which the Commission's NEPA 
regulations seek to advance within the framework of existing 


institutional arrangements. 


ARGUMENT 


I. 


The Policy and Procedures Adopted by the 
Atomic Energy Commission for Consideration 
of Non-radiological Environmental Effects 
in Future Reactor Licensing Proceedings 
Properly Implement the Agency's Responsi~ 
bilities Under the National Environmental 
Policy Act and the Federal Water Pollution 
Control Act, as Amended. 


A. The Recognition Accorded by the Commission's NEPA 
Regulations to Environmental Standards and Requirements 
Established by Authorized Federal, State and Regional 
Agencies is Both Sound Policy and Fully Consistent with 
the Structuresand Purposes of NEPA. 

As we read petitioners’ brief, they have no quarrel with 

_ the NEPA procedures which the Commission has established for 


prehearing review of nuclear plant environmental effects by 


14/ “The Power Plant Siting Act of 1971". Introduced as 
H. R. 5277 and H. R. 5389, 92nd Cong., lst Sess. 
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the AEC staff and by other Federal and State environmental 


agencies. Their dispute is with the manner in which relevant 
environmental effects are to be considered and dealt with in 
the licensing hearings which follow that review: One area of 
contention, relating to the role of AEC licensing boards in 
uncontested proceedings, will be dealt with later in this Part. 
We focus in this section on petitioners' assertions that the 
Commission's NEPA regulations accord unwarranted deference 
to non-radiological environmental standards and requirements 
established by authorized Federal, State and regional agencies. 
While petitioners address their Bontencions solely to 
paragraph 11(b) of the Commission's NEPA ae Ss 
policy position set forth in this paragraph can be meaningfully 
considered only in the context of the Commission's overall 
approach to the licensing consideration of nuclear plant environ- 
mental effects. That approach, as reflected in the agency's 
policy statement, is a composite of several factors: (1) “With 


15/ Paragraph 11(b) provides as follows: 


"With respect to those aspects of environmental 
quality for which environmental quality standards 
and requirements have been established by auth- 
orized Federal, State and regional agencies, proof 
that the applicant is equipped to observe and 
agrees to observe such standards and requirements 
will be considered a satisfactory showing that 
there will not be a significant, adverse effect 

on the environment. Certification by the appro- 
priate agency that there is reasonable assurance 
that the applicant for the permit or license will 
observe such standards and requirements will be 
considered dispositive for this purpose." (J.A.1,10). 
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respect to nuclear power plants, the principal environmental 
effects are radiological effects, and the thermal effects of 
cooling water discharges" (J. A. 1,6); (2) both of these matters 
receive plenary consideration by expert bodies under specific 
statutory regimes - the former by AEC pursuant to the provisions 
of the Atomic Energy Act and the latter by an appropriate govern- 
mental agency in accordance with Section 21(b) of the Federal 


Water Pollution Control Act (J.A. 1,6); (3) as to secondary 


areas of possible environmental impact, some are the subject 


of standards and requirements established by authorized Federal, 
State or regional bodies, while others are not; and (4) where 
standards and requirements have been established by such govern- 
mental bodies, they will be given force in Commission licensing 
proceedings, but where they do not exist the Commission will 
address itself to the matter as an independent proposition and 
take appropriate regulatory action (J. A. 1,6). Thus, provision 
is made in the Commission's regulations for full consideration 
of all significant environmental factors and for accomplishing 
this by utilizing applicable environmental benchmarks estab- 
lished by governmental bodies with authority and competence 
in their respective areas. 

Petitioners, for their part, are “astounded” that the 
Commission should take such account of the role played by other 
Federal agencies and by State and regional bodies in the pro- 


tection of the environment. They submit that this contravenes 
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both law and sound policy. In respondents’ view, the matter 


is quite the opposite. 

Despite petitioners ' assertions of inconsistency with 
the Congressional mandate, the Commission's position is wholly 
compatible with the structure of NEPA and with its legislative 
history. That Act, it will be recalled, calls for a Federal 
policy of “cooperation with State and local governments" in 
environmental matters; directs the application of an “inter- 
disciplinary approach" to environmental review; and quite 
specifically requires consultation with and receipt of advice 
from Federal, State and local agencies which have "jurisdiction 
by law or special expertise with respect to any; environmental 
impact involved" or which "are authorized to develop and enforce 
environmental standards" (Sections 101(a) and 102). The lan- 
guage of the Act, therefore, is fully in harmony with the Com- 
mission's approach. As to the legislative background, we agree 
with petitioners that "Congress was well aware of the existence 
of state, regional and federal environmental standards and require 
ments when it passed NEPA" (pet. brief, p. 29)5 but contrary to 
petitioners’ suggestion, the only legislative history on this 
point supports the policy course adopted by the Commission. 

There are clear indications in the legislative history 
that the Congress, in considering this legislation, drew a 


marked distinction between so-called "environmental impact" and 
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“environmental control" agencies. This distinction and its 
significance was focused on by Senator Muskie in the course 
of the floor discussions dealing with the relationship between 
the then pending NEPA legislation and the water quality control 


legislation which was also pending before the Senate. In ex- 


plaining to the Senate the significance of certain "compromise" 


revisions to S.1075 (the NEPA bill then before that body) and 
their relationship to S.7 (the pending water quality legisla- 
tion), Senator Muskie stated as follows: 


"It was against this background of study, hearings, 
discussion and legislation that members of the 
subcommittee hecame concerned with the potential 
interpretation of title I of S.1075, as passed 

by the Senate. Section 102(c) of the bill would 
require every Federal agency to include as a part. 
of any legislative proposal, report on legisla- 
tion or any major action, which has a significant 
effect on the quality of the environment, a find- 
ing of environmental impact, adverse environmental 
effects, commitments of resources, and other poten- 
tial justifications for the legislation or activity. 


"The concept of self-policing by Federal agencies 
which pollute or license pollution is contrary 

to the philosophy and intent of existing environ- 
mental quality legislation. In hearing after 
hearing agencies of the Federal Government have 
argued that their primary authorization, whether 
it be maintenance of the navigable waters by the 
Corps of Engineers or licensing of nuclear power 
plants by the Atomic Energy Commission, takes 
precedence over water quality requirements .... 


"Tt is for this reason that the legislation pending 
before the Senate includes a provision which would 
require water quality compliance by Federal agencies 
in both their own activities and the activities in 
which they are involved. Section 16 of S.7 would 
require water quality compliance as a pre-condition 
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of Federal activities; it would not leave the 
determination of water quality effects to the 
polluter. By Sones compliance certifica- 

tion from the water pollution control agency, 
section 16 would assign policing responsibility 

to those agencies most qualified to make an 
environmental decision and not to those committed 
to carrying out some other function at minimum cost. 


"The proposed compromise language developed for 
section 102(c) [NEPA] clearly indicates the extent 
to which the polluter is involved in determining 
environmental effects. This language eliminated 
the requirement that a 'finding' be made but pro- 
vides that environmental impact be discussed as a 
part of any report on legislation, or any decision 
to commence a major activity. The requirement 
that established environmental agencies be con- 
sulted and that their comments accompany any such 
report would place the environmental control 
responsibility where it should be." 16/ 


Senator Muskie reiterated his understanding of these revised 
NEPA provisions in the later floor consideration of the Senate- 


House Conference Report on $.1075, just prior to the Senate's 


adoption of that report; and Senator Muskie's understanding 


16/ 115 Cong. Rec., daily ed., $12110 et seg., October 8, 1969. 
Respondents would note in this regard that the Senate In- 
terior Committee report on S.1075 which petitioners have 
included in the Addendum to their brief (S. Rep. No.9-296, 
9lst Cong., lst Sess.) is addressed to the bill in its 
form prior to the referenced "compromise" revisions. 


| 
"Mr. Muskie. ... Sections 102 and 103, and I think sec- 
tion 105, contain language designed by the Senate Com~ 
mittee on Interior and Insular Affairs to apply strong 
pressures on those agencies that have an impact on the 
environment - the Bureau of Public Roads, for example, 
the Atomic Energy Commission, and others .... 


Of course this legislation does not impose a responsi- 
bility or an obligation on those environmental-impact 
agencies to make final decisions with respect to the 

nature and extent of the environmental impact of their 
activities. Rather than performing self-policing functions, 
I understand that the nature and extent of environmental 
impact will be determined by the environmental control 
agencies." (115 Cong.Rec., daily ed., $17460, December 20, 


1969). 
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of these provisions was specifically brought to the attention 


of the House by Congressman Harsha just prior to te/ vote of 


that body agreeing to the same Conference Report. _ 

While respondents make no contention that this legislative 
history dictates the approach embodied in paragraph 11(b) of 
the Commission's NEPA regulations, it certainly indicates that 
the implementation course which the AEC has pursued is fully 
consistent with the legislative history which does exist on 
this ae 

There are, moreover, sound practical and related policy 
reasons for the Commission's adopting the course here in issue. 
These are highlighted by petitioners’ emphasis on "the AEC's 
unique qualifications and technical expertise" and their con- 
sequent argument that the agency is thus in a position to 


second-guess other governmental standards setters in all areas. 


18/ 115 Cong. Rec., daily ed., H13095, December 23, 1969. 


19/ One member of Congress has Sere stated his view that 
AEC's policy in regard to established Federal, State and 
regional environmental standards does not comport with 
the underlying legislative intent of the Congress. (See 
statement by Congressman Dingell in Hearings before the 
House Subcommittee on Fisheries and Wildlife Conserva- 
tion, Committee on Merchant Marine and Fisheries, "Admin- 
istration of the National Environmental Policy Act”, 
December 8, 1970, Tr. 288, et seq.). Respondents, however, 
find nothing in the legislative history to support this 
post-legislative view; and, as indicated, the only pre- 
legislative expressions on this matter accord with the 
Commission's position. 
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While this high regard for the AEC 's credentials is welcomed 


by respondents, they are constrained to point out that the 
"unique qualifications and technical expertise" which the AEC 
presently possesses are in the area of radiological health and 
safety. In this context, and all other considerations aside, 
we think it hardly remarkable that the AEC would accord to 
coche governmental bodies the deference which their authority 
and developed expertise may be presumed to warrant. 

Petitioners’ further arguments illuminate other policy 
reasons supporting the soundness of the Commission's approach. 
Their brief notes the fact that there are & multitude of 


non-radiological environmental standagds and requirements 


20/ Sounding a related theme, petitioners find it "ironic" 
that the AEC, in view of its position that the Atomic 
Energy Act preempts to the Federal Government the regu- 
lation of radiological hazards, “should so lightly defer 
to these same state standards on other matters affecting 
the operation of nuclear power plants" (pet. brief, p-31). 
There is, however, no contradiction in positions. A 
principal ground for the Commission's preemption view is 
Section 274 of the Atomic Energy Act (42 U.S.C.2021), an 
amendment to the Act adopted in 1959 to delineate the 
respective roles of the Federal Government and the States 
in the regulation of nuclear materials and facilities. 
While that section and its legislative history make clear 
hority of the Federal Government in 
lation of radiation hazards, they also 
intent of the Congress that 
authorities for purposes 
diation hazards is not 
affected. see also Northern 
States Power Co. v. upp. . 
1970), on appeal to s for the 8th 
Circuit. 


nn., 
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promulgated by the various governmental authorities and 


further notes that - at the non-Federal level - there is a 
marked lack of uniformity in approach. But the existence of 

a host of standards and requirements hardly argues for the 
imposition of yet additional - and possibly conflicting - ones; 
and it argues still less for this being done by an agency with- 
out developed competence in these areas. Nor would such an 
approach permit rational advance planning by prospective li- 
censees to meet environmental requirements - requirements which 
at best would be duplicative and at worst conflicting or un- 
known. As to the lack of uniformity in the approach of the 
various States, this presumably reflects diverse value selec- 
tions, a matter fully in keeping with our Federal political 
systen. 

Finally, petitioners suggest that situations could arise 
where environmental standards or requirements established by 
other governmental bodies may be grossly inadequate. Respon- 
dents submit, however, that the Commission's policy is not 
properly to be measured against such a hypothetical extreme - 
one which premises a lack of regularity or competence on the 
part of another governmental body with responsibility in a 
given area. Cf. Braniff Airways, Inc. v. CAB, 126 U. S. App. 
D. C. 399, 406, 379 F. 2d 453, 460 (1967). We would further 
point out that if a party to an AEC licensing proceeding, 
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including any public agency or private party intervenor, 


were to be of the view that a particular standard or requirement 
was patently deficient, that party would not be without an ad- 


ministrative remedy. Under the Commission's "Calvert Cliffs" 


doctrine, whereby the validity of a Commission regulation can 
be challenged in an AEC licensing proceeding (see J. A. Il, 
26-30); a party could contest the validity of this aspect of 
the Commission's NEPA regulations by adducing proof which would 
demonstrate that Commission deference to that particular stan- 
dard or requirement is arbitrary or capricious. Absent such 

a demonstration, we find it wholly reasonable for the Commission 
to pursue a course which takes into account the environmental 
responsibilities and expertise of other governmental agencies, 
facilitates the environmental review process and aids in sound 
planning to meet environmental requirements by prospective 


licensees. 


B. The Commission's NEPA Regulations Correctly 
Provide that Matters of Water Quality) Cov- 
ered by Section 21(b) of the Federal Water 
Pollution Control Act, as Amended, are to be 
Given Licensing Consideration Within BEC 
Framework of that Section. 


In view of the fact that much of petitioners’ environmental 
concern centers on matters of water quality and since petitioners 


| 
reject the Commission's position as to the effect of enactment 
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of the Water Quality Improvement Act of 1970, some special 
discussion is in order regarding that Commission position, 
the basis for it, and its operative significance as respects 
AEC licensing actions. 

On April 3, 1970, the Water Quality Improvement Act of 
1970 (P. L. 91-224) became effective. Among its extensive 
provisions, that Act added a new Section 21(b) to che pre- 
existing Federal Water Pollution Control Act (FWPCA)..  +‘-Under 
Section 21(b), Federal licensing agencies, such as the AEC, are 
generally prohibited from issuing licenses for facilities dis- 
charging effluents into "the navigable waters of the United 
States" without having received a certificate from the appro- 
priate State or interstate water pollution control agency or 
from the Secretary of the Interior (whose function is now exer- 
cised by the Administrator of the Environmental Protection 


Agency) that there is reasonable assurance the activity will 


be conducted in a SRE ee will not viplate applicable 


water quality standards. The water quality matters covered 


21/ 33 U. S. C. 1151, et seq. 


22/ As background, under the Water Quality Act of 1965 (P.L. 
89-234, 79 Stat.,903), which added earlier amendments to 
the FWPCA, the States were given the option of preparing 
water quality standards for their interstate streams, rivers 
and lakes oc having the Federal Government do it for them. 
All States have elected to draft their own water quality 
standards which, under the FWPCA, must be approved by the 
Secretary of the Interior (now, by the Administrator of 
the Environmental Protection Agency). Section 21(b) certi- 
fications would be based on such Federally-approved standards 
(or, in some cases, come dfrectly from the Administrator of 
EPA) for interstate navigable waters. Certifications under 
Section 2 or intrastate navigable waters would be based 
on State-adopted standards which are not Federally approved. 
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by such certifications are not the subject of de novo examina- 
tion by licensing agencies under Section 21(b); provision, 
however, is made for licensing agency consideration of the 
effect of the proposed discharge on the “quality of the waters 
of any other State” (a so-called "downstream" State) and for 
agency hearing and determination thereon at the instance of 

such a State. (Section 21(b)(2))- Provision is further made 
for situations in which there are no applicable water quaiity 
standards (Section 21(b) (9) (A)); and the new section also 
directs the action to be taken in the event applicable water 
quality standards are subsequently adopted (Section 21(b) (9) (B))- 
Finally, certain interim exemptions (deferring certification 
requirements for specified limited periods) are provided for 
facilities which have already lawfully commenced construction 
and for facilities which are the subject of license applications 
pending on the date of the statute's See! The legisla- 


| 
tive history of these deferral provisions reflects that they were 


designed primarily to cover nuclear power plant construction 
4/ 


permit and operating license applications. _ 


23/ Sections 21(b)(7) and 21(b)(8)- | 


24/ See, in this regard, H 
lst Sess. (1969), p. 


amendment o 
Cong. Rec., daily ed., 
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While water quality matters were encompassed by the 
Commission in its initial NEPA policy statement (supra), sub- 
sequent enactment of the Water Quality Improvement Act led the 
Commission to take the position, reflected in its present regu- 
lations, that with respect to matters of water quality covered 
by Section 21(b) of the FWPCA, the requirements of that section 
"supersede pro tanto the more general requirements of sections 
102 and 103 of the National Environmental Policy Act of 1969" 
(J.A. I, 7, 10). These regulations further provide for the 
inclusion of a special condition in all construction permits 


and operating licenses, whenever issued, compelling compliance 


by the licensee wuss all applicable requirements of Section 


21(b) (J. A. 1,10). 

The Commission's position in regard to the relationship 
between NEPA and the FWPCA is grounded on the language and 
legislative history of NEPA'’s provisions and the provisions of 
the 1970 Water Quality Improvement Act. The starting point 


in the analysis of this mutually exclusive relationship is 


25/ For purposes of identifying and discussing in one set of 
documents all of the significant non-radiological environ- 
mental factors relating to a particular nuclear facility, 
the Commission's revised NEPA regulations require that 
the environmental report submitted by an applicant and the 
detailed environmental statement prepared by the AEC "shall 
include a discussion of the water quality aspects of the 
proposed action, whether or not they are covered by Sec- 
tion 21(b) of the Federal Water Pollution Control Act." 
(J. A. 1,9). This discussion requirement of the Com- 
mission goes beyond the detayled environmental statement 
requirements set forth in the guidelines of the Council 
on Environmental Quality (35 F. R. 7390, May 12, 1970), 
and those of Section 102 of NEPA (soc infra). 
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Section 104 of NEPA, which states that: 
"Nothing in Section 102 or 103 shall in any way 
affect the specific statutory obligations of any 
Federal agency (1) to comply with criteria or 


standards of environmental quality, (2) to coor- 
dinate or consult with any other Federal or State 


agency, or (3) to act, or refrain from acting upon 
the recommendations or certification of any other 
Federal or State agency.” (Emphasis added? 

The history of Section 104 reveals that the third proviso 
in this section (dealing, inter alia, with certifications by 
other agencies) was developed in the legislative process for 
specific purposes, which included eliminating any uncertainty 
as respects the exclusive applicability of section 21(b) of 


the then pending FWPCA amendments to water quality matters cov- 


ered therein. 


The relationship between the provisions in the bills 


(S.7 and H.R.4148) subsequently enacted as the Water Quality 
Improvement Act (WQIA) and the bill (S.1075) later enacted as 
NEPA, was discussed when S.7 was being Considered on the Senate 
floor (115 Cong. Rec., daily ed., $12108-12147, October 8, 
1969). During this discussion, a revised version of $.1075 
was presented to the Senate and the Senate's conferees were 
instructed to insist upon this version in the forthcoming 
Senate-House conference. (115 Cong. Rec., daily ed., $12116, 
$12145, October 8, 1969). The revised 5.1075 contained a new 
Section 103, which is substantially identical to present Sec- 


tion 104 of NEPA. Senator Jackson, the sponsor of $.1075, 
| 


explained the purpose of this new provision, developed in the 
course of compromise discussions with Senator Muskie and other 
sponsors of S.7, as follows (115 Cong. Rec., daily ed., S.12111 
and §.12114, October 8, 1969): 


"Mr. President, I fully agree with the purposes of 
section 16(c) of S.7 [now Section 21(b) of FWPCA]. 

It is my understanding that there was never any 
conflict between this section and the provisions 

of S.1075. If both bills were enacted in their 
present form, there would be a requirement for 

State certification, as well as a requirement 

that the licensing agency make environmental findings. 


“The compromise worked out between the bills pro- 
wides that the licensing agency will not have to make 
a detailed statement on water quality if the State 

or other appropriate agency has made a certification 
pursuant to section 16(c) [now 21(b)]. 


Co o> SS Ske 


"A new proposed section 103 in $.1075 [now Section 

104 in NEPA] would be added to make explicitly clear 
that section 102 does not in any way affect the speci- 
fic statutory obligations of Federal agencies to com- 
ply with environmental standards, to coordinate their 
activities, or to condition their actions upon any 
State or Federal certifications now required by law 

or which may be required by law. The language of 

this section is designed to insure that the provisions 
of section 16, and particularly section 16(c) of S.7 
are consistent with the requirements of section 102 

of $.1075. Section 16(c) of S.7 would have the effect 
of exempting the Corps of Engineers, the Atomic Energy 
Commission, and some other agencies from the require- 
ment in S.1075 for a detailed statement on the environ- 
mental impact of proposed actions involving any dis- 
charge into the navigable waters of the United States. 
Under the terms of section 16(c) of S.7 as now drafted, 
the State or other appropriate organization would be 
charged with certifying that any discharge is in sub- 
stantial compliance with appropriate water quality 
standards. This certification would be a condition 
precedent to obtaining any Federal license or permit 
required by law before making any discharges into the 
navigable waters of the United States." 
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Section 104 of S.1075, as it emerged from conference, 
was identical (apart from a minor reference change) to the 
Section 103 language discussed and agreed to on the Senate 
floor on October 8, 1969 (115 Cong. Rec., daily ed., $17453, 
December 20, 1969). The analysis of Section 104 presented 
to the Senate during its consideration of the Conference Report 
on S072 addresses the subject point and CERES underscores 
the supersession intended to be accommodated, 

Finally, on March 24, 1970, in his Senate floor discussion 
of the Conference Report on H. R. 4148 (the bill ultimately 


enacted as the WQIA), Senator Muskie, one of the floor managers, 


stated (116 Cong. Rec., daily ed., S4401, March 24, 1970): 


26/ 115 Cong. Rec., daily ed., S17455, December 20, 1969; 
The analysis states in this regard: | 


“There are existing statutes and there may in the 
future be new statutes which prescribe specific 
criteria or standards of quality for environmental 
indicators, or which prescribe certain procedures 
for coordination or consultation with State or 
other Federal agencies, or which require recommen- 
dations or certification of other Federal agencies 
as a prerequisite to certain actions. It is not 

the intent of sections 102 or 103 of this Act to 
substitute less specific requirements for those 
which are established concerning particular actions 
or agencies. It is the intention that where there 
is no more effective procedure already established, 
the procedure of this act will be followed. In any 
event, no agency may substitute the procedures out- 
lined in this Act for more restrictive and specific 
procedures established by law governing its activities." 
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"Mr. President, a question has been raised 
regarding the relationship between section 
21(b) of the conference agreement and the 
provisions of sections 102 and 103 of the 
National Environmental Policy Act, Public 
Law 91-190, particularly with regard to the 
duties of Federal licensing and permitting 
agencies under the respective authorizations. 


"Tt should be clear that nothing in subsec- 
tion 21(b) should be interpreted as dis- 


charging Federal licensing or permitting agen- 
cies from complying with the provisions of 


Public Law 91-190 as far as they relate to 
any environmental Impact not associated with 
water quality Standards.” (fmphasis added) . 
To respondents, it is likewise "clear" from this legis- 
lative background that section 21(b) of the FWPCA was in- 


tended to, and does, supersede pro tanto the more general 


requirements of NEPA. Thus, matters of water quality which 


are subject to Section 21(b) of the FWPCA are not subject 

to the requirements of Section 102 of NEPA. NEPA would, 
however, apply to environmental effects other than such 
water quality matters; and, if a water quality matter were 
not covered by Section 21(b) (i.e., because the discharge 
was into other than "navigable waters of the United States"), 
NEPA would apply to such matter. Nowhere in the text of 
NEPA or that of the WQIA, or in their respective legislative 


histories, have we found a suggestion which would support any 
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other conclusion regarding the relationship between 


27/ 


Section 102 of NEPA and Section 21(b) of the EWPCA. 


27/ Despite petitioners' suggestion to the contrary (pet. 
brief, p. 34), this conclusion is fully consonant with 
Section 21(c) of the FWPCA. That section provides, 
in part: 


"Nothing in this section shall be construed 
to limit the authority of any department or 
agency pursuant to any other provision of 
law to require compliance with SpPETELs 
water quality standards." 


It should be noted initially that, from ‘the beginnizg 
of the legislative development of what is now Section 
104 of NEPA, each of the bills (H.R. 4148' and S.7) 
being considered to amend the FWPCA contained language 
substantially identical to Section 21(c).; Thus, the 
language of that section was in the pending FWPCA 
amendments when the Section 104 accommodation of NEPA 
and FWPCA requirements (supra) was agreed upon. As 
to the legislative history of Section 21(c), its lan- 
guage is explained in S.Rep. No. 91-351 on $.7, as 
follows (p.30): 


"Subsection (d) makes it clear that none of 

the provisions of section 16 [Section 16(d) 

of S.7 as reported is identical to Section 

21(c) as enacted] should be interpreted as 

limiting any other provision of law relating 

to water quality. Thus, the provisions of 

the Fish and Wildlife Coordination Act, for 

instance, and administrative arrangements 

executed thereto are in no way limited by 

this section." 
As a further example of matters covered by this subsec- 
tion, under a recent Executive Order (No. 1157, Decem- 
ber 23, 1970), the Corps of Engineers, in cooperation 
with the Environmental Protection Agency, has initiated 
a permit system under Section 13 of the Rivers and Harbors 
Act, which covers waste discharges into navigable waters 
by industrial facilities, including fossil and nuclear 
power plants (35 F. R. 20005, December 31, 1970). To avoid 
duplicative action in this area, the AEC, the Corps of 
Engineers, and the Environmental Protection Agency are 
presently in the process of developing arrangements for 
coordinated exercise of their respective environmental 
responsibilities. 


It is worth noting one further point in regard to the 
regime for consideration of water quality matters. Through- 
out the history of the Federal Water Pollution Control Act, 
the declared policy of the Congress has been "to recognize, 
preserve, and protect the primary responsibilities and rights 
of the States in preventing and controlling water pollution". 


33 U.S.C. Section 1151(b); see also, H. Rep. No. 1829, 80th 


Cong., 2d Sess., p. 1(1948). This consideration was emphasized 


by Senator Cooper, a member of the Senate Committee on Public 
Works and a principal floor spokesman for the measure, in 
the floor debates leading to enactment of the Water Quality 
Improvement Act. After noting that Section 16 of that bill 
(present Section 21(b) of the Federal Water Pollution Control 
Act) "makes no exception for any licensed or permitted activity 
from its operative principle of State certification", he went 
on to declare that: 

"kkk section 16 is consistent with, and 

arises out of the policy of the 1965 Act 

that the primary responsibility for con- 

trolling water pollution rests with the 

States. The Committee has, on innumer- 

able occasions, adhered to this principle 

and section 16 is another manifestation 


of it." (115 Cong. Rec., daily ed., 
$12052, October 7, 1969). 


The Commission's NEPA Regulations Make Appro- 
priate Provision for Consideration of Environ- 
mental Issues in AEC Licensing Hearings. 


Petitioners contend in their brief that "the AEC attempts 


to avoid [its] burden of proof with respect to environmental 
protection ... [by] specifically [excluding] environmental 
issues from any construction permit or operating license hear- 
ing unless an intervenor to the hearing raises such issues" 
(pet. brief, p. 15). They further complain that this "problem 
_.. is intensified by the failure of the AEC to alter its 

form of notice for purpose of construction permit and operating 
license hearings to reflect its new authority as a result of 
the enactment of NEPA" (pet. brief, p-18)- Neither charge is 
supportable. As to the first count, petitioners have miscon- 
“strued the new AEC regulations and misconceived the procedura 
requirements of NEPA; and as to the second, petitioners’ appre- 
hensions are not only premature but misplaced. 

We would note at the outset that NEPA itself contains no 
hearing requirement. The statute states only that the detailed 
environmental statement prepared by the agency "shall be made 
available to the President, the Council on Environmental Qual- 
ity and to the public" and "shall accompany the proposal through 
the existing agency review processes". (Section 102(2)(C)- 


The President's implementing Executive Order of March 7, 1970, 


= 40) = 


directs agencies to "[d]evelop procedures to ensure the fullest 


practicable provision of timely public information and under- 


standing of Federal plans and programs with environmental im- 
pact in order to obtain the views of interested parties", and 
states that these procedures "shall include, whenever appro- 
priate, provisions for public hearings” (E.0. 11514, Sec. 2(b)). 
As to the directives of the Council on Environmental Quality, 
the recently issued proposed revisions to the Council's guide- 
lines similarly provide in paragraph 12(a) that agency pro- 
cedures "shall include, whenever appropriate, provision for 
public hearings". (36 F. R. 1398, January 28, 1971). 

How has the Commission implemented these directives? Pro- 
vision is, of course, made in the Commission's NEPA regulations 
for preparation by the agency of a detailed environmental state- 
ment in connection with each reactor licensing action (with 
concomitant provision for intra and inter-governmental consul- 
tation and comment); and the regulations specify that this 
statement is to accompany the license application, in draft 
and then in final form, "through the Commission's review 
processes” (J. A. 1,9). As to public availability, the 
regulations provide that, after preparation of the detailed 
statement (both in draft and in final form), a notice of its 
availability is to be published in the Federal Register 
(J. A. 1,9). 
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Under the provisions of the Atomic Energy Act, a public 


hearing is mandated prior to issuance of any power reactor 
construction permit, i.e., a hearing must be held whether the 
particular permit application is ae or uncontested 
(Section 189 a., 42 U.S.C. 2239(a)). This requirement , 

first imposed by amendment to the Act in 1957, has its roots 

in the special nature of the radiological safety matters which, 
together with matters of national security, were long the sole 
elements of the AEC's licensing jurisdiction. The Commission's 
NEPA regulations fit non-radiological environmental matters 
(apart from those covered by Section 21(b) of the FWPCA) into 
this hearing structure in the following manner: Prior to any 
hearing on either a construction permit or an operating license 
application, the AEC regulatory staff will have prepared and 
issued both a draft and a final detailed environmental statement 
for the facility. Consideration of NEPA issues in the hearing 
which is required to be held at the construction permit stage, or 
which may be held at the operating license stage, is dealt with 
in paragraph 11(a) of the Commission's revised NEPA regulations, 


——$ $$$ 

28/ A hearing is not required at the operating license stage; 
however, prior to issuing such a license, the Commission 
must give thirty (30) days published notice of its intent 
to do so and of the opporecntty to request a hearing by 
any person whose interest may be affected by the proposed 
action. (Section 189 a.). 


See, in this regard, the report of the Joint Committee on 
Atomic Energy on the 1957 amendments to the Act (H. Rep. 
No. 435, 85th Cong., lst Sess.); and see further the Joint 
Committee's report on the 1962 amendments to the Act elin- 
inating mandatory hearings at the operating license stage 
(H. Rep. No. 1966, 87th Cong., 2d Sess.). 
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which states quite explicitly that such issues may be raised 
in proceedings of both types. Moreover, no hearing will be 
conducted unless preceded by a notice of hearing which specif- 


ically advises that NEPA issues may be raised in the ensuing ao 
hearing before the presiding Atomic Safety and Licensing Board. 


If no party to the subsequent hearing, “including AEC staff", 
raises any NEPA issue, such issues will not be considered by 
the licensing board. In those circumstances, "although the 
Applicant's Environmental Report, comments thereon, and the 
Detailed Statement will accompany the application through the 
Commission's review process", they will not form part of the 
evidentiary record of the hearing and be matters for board 
inquiry (J. A. I, 10). 


30/ We would cite, in this regard, the provisions of the 
first such notice, issued in connection with the oper- 
ating license hearing ordered by the Commission on its 
own initiative in Matter of vemont Yankee Nuclear Power 


Corporation. That notice Ne pertinent part 
C6 r K. 3837, February 27, 1971): 


"2. any party may, in accordance with aa 
graph sf of Appendix D of 10 CFR Part 5 

raise as an issue in the proceeding whether 
the issuance of the license would be likely 
to result in a significant, adverse effect 

on the environment. If such a result were 
indicated, in accordance with the declaration 
of national policy expressed in the National 
Environmental Policy Act of 1969, the Atomic 
Safety and Licensing Board will give consid- 
eration to the need for the imposition of 
requirements for the preservation of environ- 
mental values consistent with other essential 
considerations of national policy, including 
the need to meet on a timely basis require- 
ments for electrical power in the affected 
region ...." 
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As we read petitioners’ brief, their principal com- 
plaint is that, in connection with the mandatory hearing at 
the construction permit stage, if no issue is raised with 
respect to a NEPA matter the Commission's regulations do not 
permit the licensing board to make its own independent in- 
quiry. This complaint, however, disregards or accords 
insufficient importance to several key factors: (1) there 
will be a hearing at the construction permit stage; (2) the 
hearing will be preceded by a NEPA environmental review which 
will provide the basis for the AEC staff determining whether 


it should raise a NEPA issue in the exercise of the responsi- 


bility imposed on it by the Commission's regulations; and (3) 


that staff determination will be made in the light of the 


publicly available comments of Federal, State and local agen- 

cies having environmental responsibilities (agencies, we might 

add, which can themselves intervene in the Licensing proceeding) - 
To point out that a hearing will be held in any event at 

the construction permit stage is not simply to underscore the 

obvious. The legislative history of the amendment to the 


Atomic Energy Act which added the provision for mandatory 


ee 

31/ Under the Commission's regulations, Atomic Safety and 
Licensing Boards in uncontested cases address themselves, 
‘without conducting a de novo evaluation", to two matters 
in connection with the radiological safety issues: the 
sufficiency of the information submitted by the appli- 
cant; and the adequacy of the staff's safety review. 
10 CFR Section 2. 104 (b) (2) « 
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reactor licensing hearings makes it clear that a principal 
justification for this course was that it would afford the 
public the maximum amount of information concerning the pro- 
posed reactor and permit "easy participation by interested 
parties, freed from the onus of having to request a hearing". 
Those considerations are certainly satisfied by the Commission's 
hearing procedures in regard to NEPA questions. 

We believe, moreover, that petitioners’ arguments over- 
look the significance of the procedure leading to preparation 
of the detailed environmental statement and the functional 
role played by the statement itself. The detailed statement, 
it will be recalled, is prepared by the AEC staff in the light 
of comments received from cognizant Federal, State and local 
environmental agencies, which comments accompany the statement 
throughout the AEC review process. Under the Commission's regu- 
lations, the agency"s environmental statement must where appro- 
priate discuss "problems and objections raised by Federal, 

State and local agencies and the disposition thereof" (J.A.1,9). 


The staff, therefore, will be taking those comments into account 


32/ See, "A Study of AEC Procedures and Organization in 
the Licensing of Reactor Facilities”, a study by the 
staff of the Joint Committee on Atomic Energy, Joint 
oe Print, 85th Cong., lst Sess. (April 1957), 
Pp. . 
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in determining a will assert a NEPA issue in 


the ensuing hearing. Those comments will additionally 
alert the interested public as well as other governmental 
bodies to environmental questions which they may wish to 
raise as intervenors in the proceeding. | 

We believe, in short, that petitioners are erroneous 
in contending that "the general public will often have to 
rely upon the Atomic Safety and Licensing Board to ensure 
that adequate protection for the environment has been pro- 
vided by the applicant" (pet. brief, p. 17). The Commission's 
NEPA regulations place a plain responsibility upon the AEC 
staff in this regard; and, in a very practical way, the 
critical environmental review by outside agencies which the 
detailed statement procedure contemplates, plays a functional 
role comparable to that played by hearing boards in regard 


33/ In this connection, at least a marginal notation would 
appear to be warranted concerning the NEPA environmental 
statements prepared by the AEC staff. Dr. Gordon J. 
MacDonald, a member of the Council on Environmental 
Quality, has stated in this regard: "The AEC has by far 

in submitting 


The AEC, it might also be noted, has recently issued for 
comment and interim use a comprehensive "Draft Guide to 
the Preparation of Environmental ee for Nuclear 
Power Plants", 36 F.R. 5150, March 17, 1971. 
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to radiological safety matters in uncontested cases. ae 


II. 


Exempting Pending Licensing Cases from Certain 
Provisions of Its Revised NEPA Regulations was 

a Proper Exercise of the Commission's Discretion 
in Light of the Environmental Safeguards Already 
Applicable to Those Proceedings, the Further 
Measures Imposed by the Revised Regulations and 
the Underlying Need to Avoid Unreasonable Delays 
in Meeting Power Requirements. 


The Commission's revised NEPA regulations provide that 


paragraph 11(a), which expands the environmental issues that 


34/ 


In their brief, petitioners cite Scenic Hudson Pres- 
ervation Conference v. FPC (354 F. ~ 
cert. den., ° , and other cases for the 


proposition that the AEC has the "burden of proving 
that its ad mar action best serves the public inter- 


est involved" (pet. brief, p.15). Respondents fully 
accept what they understand to be the teachings of 
Scenic Hudson and related cases, i.e., that an agency 
has responsibilities, apart from resolving the adver- 
sary contentions of the parties to its proceedings, 

for compiling an adequate record in support of its 
licensing actions. We believe, in this regard, that 
the review regime provided by the Commission's NEPA 
regulations - including the "interdisciplinary" 
environmental analysis which attends agency preparation 
of the detailed environmental statement, the responsi- 
bility with which the AEC staff is charged, and the 
checks and balances inherent in the procedure for 
consultation with and comment by other cognizant govern- 
mental agencies - affords ample assurance that alt 
relevant matters will receive agency attention in the 
decisional process. 
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may be raised in licensing proceedings, is' to apply only 
to proceedings in which the notice of hearing is published 
on or after March 4, 1971. The Commission explained that it 
was taking this action, “In order to provide an orderly period 
of transition in the conduct of the Coumission*s regulatory 
proceedings and to avoid unreasonable delays in the construc- 
tion and operation of nuclear power plants urgently needed 
to meet the national requirements for electric power". (J.A.1,6). 

Petitioners, for their part, take the position that since 
NEPA became effective on January 1, 1970, "the AEC as of that 


date was required to consider environmental factors in its 


decision making process"; that "[no] transition period is 


35/ Paragraph 11(a) provides as follows: 


“Any party to a proceeding for the issuance of a 
construction permit or an operating license for a 
nuclear power reactor or a fuel reprocessing plant 
may raise as an issue in the proceeding whether the 
issuance of the permit or license would be likely 

to result in a significant, adverse effect on the 
environment. If such a result were indicated, in 
accordance with the declaration of national policy 
expressed in the National Environmental Policy 

Act of 1969, consideration will be given to the 

need for the imposition of requirements for the 
preservation of environmental values consistent with 
other essential considerations of national policy, 
including the need to meet on a timely basis the 
growing national requirements for electric power. 
The above-described issues shall not be construed 

as including (a) radiological effects, since radio- 
logical effects are considered pursuant to other 
provisions of this part or (b) matters of water 
quality covered by section 21(b) of the Federal Water 
Pollution Control Act. This paragraph applies only 
to proceedings in which the notice of hearing in 

the proceeding is published on or after March 4, 1971." 


permissible or necessary"; and that the AEC was indulging 
itself in a "facile assumption" in according the weight which 
it did to urgent national power needs and the role of nuciear 
facilities in meeting those needs (pet. brief, pp. 19-28). 

To give some dimension to the matter, it is necessary at 
the outset to make clear the actual reach of the exemption in 
paragraph 11(a). Im practical terms, this exemption has had 
application only to those facility licensing proceedings which 
were at some stage of the hearing process when the revised 


NEPA regulations were issued (December 3, 1970), since no 


proceedings to which the exemption is SOP ce noticed 


for hearing between that time and March 4, 1971.” = As of 
December 3, there were ten nuclear power plant applications 

at some stage of the hearing process, three involving operating 
licenses and seven involving construction permits. We address 
ourselves in this Part to the propriety of the Commission's 
action in regard to these facility applications and deal in 


Part III, infra, with the correctness of the Commission's rule 


36/ One notice of hearing, that relating to the operating 
license for the Vermont Yankee Nuclear Station, was 
issued by the Commission during this period. This notice, 
however, was issued several months in advance of the 
contemplated hearing date in implementation of the Com- 
mission's new practice of giving early notice as to pro- 
posed operating license actions in order to facilitate 
public participation in and timely conduct of the ensuing 
proceedings. In view of the early notice aspect, the 
Commission did not deem the cxcmption in paragraph 11(a) 
to be applicable. (Sce, supra, p. 42). It is thus 
apparent that the concern expressed by petitioners as to 
the scope of the hearing for this particular facility 
(pet. brief, p. 26) was misplaced. 
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making action in respect to post-NEPA STREETS permits 
37 


which had been issued prior to December Soot 

Respondents, we would note initially, nave no quarrel 
with the proposition that NEPA should be given application in 
the case of nuclear power reactors licensed by the AEC after 
January 1, 1970 - an application which is, in fact, provided 
for in the Commission*s NEPA regulations. It is respondents' 
position, however, that the statute did not lay down detailed 
guidelines and inflexible timetables for its implementation; 
and we find in it no bar to agency provisions which are designed 
to accommodate transitional implementation problems. Rather, 
the Act contemplates, in this as in other areas, that the 
implementation steps to be taken by an OES are to be those 
which are "practicable" and also "consistent with other essen- 
tial considerations of national policy" (Section 101(b)) - 
phrases notably lacking mention in petitioners" brief. Giving 
these factors the weight due them, we believe the Commission's 
action in the subject respect was a responsible exercise of the 
policy discretion allowed it by the statute - an exercise which 
took reasonable account both of evident public needs and of 


applicable environmental safeguards. 


37/ Of the more than 50 construction permits outstanding on 
=" December 3, 1970, six were issued after! January 1, 1970 - 
all being issued before July 1 of that year. See the 
AEC's annual. report to the Congress for 1970, "Major 
Activities in the Atomic Energy Programs, January - 

December, 1970", pp. 77-82. 
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Manifestly, the Commission was not indulging a "facile 
assumption" when it expressed the concern that "during the 
coming winter and summer and for the next few years, there is 
a real electric power and fuel crisis in this country" (J. A. 
1,8). The statements regarding this situation which were 
cited in the Commission's rule making issuance were only the 
latest expressions of anxiety by responsible Government offic- 
ials as to FS shortages in meeting anticipated real 


power needs... § These concerns, moreover, were almost immed- 


iately on into a regrettable reality - and not for the 
39 
first time - as significant power shortages were erpertencied 
4 


this winter in the northeastern part of the country. _ 


38/ See, in this regard, "Trends and Growth Projection of 
the Electric Power Industry", a 1969 analysis by the 
staf£ of the Bureau of Power, Federal Power Commission, 
reprinted in "Environmental Effects of Producing Electric 
Power", Hearings before the Joint Committee on Atomic 
Energy, 91st Cong., lst Sess., Part I, pp. 53; et seq.; 
and see also the Federal interagency report, “Survey 
of Electric Power Problems" (May 1970), reprinted in 
Hearings on the "Intergovernmental Coordination of Power 
Development and Environmental Protection Act", Senate 
Committee on Government Operations Print (1971), Part 2, 


pp- 783, et seq- 

Id. 

See, e. g., "Continuing Power Crisis Dims New York", 
The Washington Post, February 3, 1971, p. A6; "Pepco 
Cuts’ Power 5Z to Area Users" (Id.) p. Al; and "Power 
Cuts Extend to Subway Heating ... City Gets by in 


Another Power Crisis", The New York Times, February 3, 
1971, pp. 1, 62. 
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Nor does the near-term future seem more promising in 
this respect. The most recent Federal Power Coamission staff 
analysis warns anew that areas of the country “may experience 
power supply shortages this coming summer as a result of inade- 
quate installed capacity to meet forecasted summer peak loads". 
The FPC analysis relates that "the capacity shortage is due 
primarily to delays in placing new generating facilities in 
service"; and it goes on to state that "[a]ny delays in sched- 
uled nuclear generating capacity additions or unavailability 
of existing nuclear capacity" will be a significant factor in 
this power supply picture. (Federal Power Commission News 
Release No. 17321, February 22, 1971. This release is repro- 
duced in Appendix B to respondents' brief.) 7 

It should be emphasized, moreover, that the power demand 
and fuel supply problems which are principal ingredients in 
the present tight energy situation cannot be presumed to be 
diminishing factors in the coming several years - or beyond. 
Every indicator points to a continuation of the progressively 
increasing public demand for electrical energy - &@ use demand 
which, historically, has been doubling every ten years and, 


at current growth rates, will require a three or four-fold 


increase in Se country's generating capacity over the next 


two decades. “+ £Regarding fuel supply, as indicated in the 


41/ See, "Electric Power and the Environment", note 9, 
supra, at pp. 2522, 2529. 
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referenced FPC report, the ability of utilities to obtain 
acceptable fossil fuels will be directly affected by limita- 
tions stemming from more stringent air pollution control 
standards - and the clear trend is in the direction of more 
stringent Bienes Furthermore, availability of particu- 
lar fuels will continue to be subject to such factors as oil 
supply from foreign sources and the impact of such laws as the 
Federal Coal Mine Health and Safety Act of 1969 (30 U.S.C.801, 
et seq.) In sum, the bases for concern as to the conse- 
quences of delays in obtaining scheduled nuclear generating 
capacity extend well beyond the present summer. 

Petitioners acknowledge that enlargement of the issues 
in a pending proceeding would, “of course ... delay the proceed- 
ing" (pet. brief, p.25), but they protest that "the AEC by 
adopting this transition period has excluded environmental 
considerations from proceedings in which the issue of environe 
mental protection is perhaps more hotly contested by intervenors 
than at any previous time” (Id.). Petitioners go on to cite, 
in this regard, six facility licensing cases which are at some 


stage of the agency adjudicatory process (pet. brief, pp.27-28). 


42/ See, e.g., the recently enacted "Clean Air Amendments of 
1970", P. L. 91-604, 84 Stat. 1676. 


Sec, jin the latter regard, the Federal interayency report, 
"Survey of Electric Power Problems (May 1970)", note 38, 
supra. 
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These cases, respondents agree, can be inscruccive since, 
in weighing the reasonableness of the disputed Commission action, 
account must properly be taken of the environmental factors which 
will be dealt with by the Commission and the environmental safe- 
guards which will be applicable in regard to each of the cited 
facilities. And here, we submit, the picture is not nearly so 
bleak as petitioners would paint it. 

In each of these cases, the principal Sorcommencad concern, 
radiological safety, will undeniably receive full licensing, 
consideration in accordance with the Commission's comprehensive 
regulatory review process. Moreover, the primary non-radiological 
environmental concern - that relating to the eee effects of 

condenser cooling water discharges - will also be dealt with by 
the Commission, in accordance with the provisions of Section 
21(b) of the Federal Water Pollution Control Act (supra). Thus, 
in those cases where construction permit issuance does not take 
place by April 3, 1971, a permit will not be issued by the 
Commission absent compliance with the certification and related 
requirements of Section 21(b). Where a permit is issued prior 
to that date, there must be compliance with those requirements 
within one year of permit issuance or, in accordance with the 
statute, the permit is to "terminate" (Section 21(b)(8)). As 
to facilities seeking an operating license (i,e., those under 


construction when Section 21(b) was enacted), the certification 


requirements of the FWPCA are deferred until April 3, 1973, 
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when, absent compliance, any agency operating license issued 
shall likewise "terminate" (Section 21(b)(7)). In regard to 


water quality matters, therefore, the Commission's actions 


will correspond with the mandate eee down by the Congress in 


the 1970 water quality legislation. 

We would further note, in regard to the cases cited by 
petitioners, that in all save one instance the process for 
preparation of detailed environmental statements has been initi- 
ated or completed by the AEC in implementation of Section 102 
(2)(C) of NEPA. In the remaining case (the Diablo proceeding, 
which was noticed for hearing prior to NEPA's enactment and in 
which a construction permit has since been issued), the environ- 
mental statement procedure is to be complied with "as soon as 


practicable" under the Commission's revised NEPA regulations. 


44/ Petitioners make specific mention in their brief of 
the Orders of this Court in T.E.M,P. v. AEC, U.S. 
App. D. C. (No. 24,458, Orders of July 20, 1970 
and September 2, 1970), wherein the Court dismissed 
for lack of administrative finality an interlocutory 
appeal taken by the intervenors in one of the licensing 
proceedings (the Palisades proceeding) listed in peti- 
tioners' brief. While the Court in its Order of 
July 20, 1970, made reference to the Commission's 
refusal to accept evidence on the thermal effects ques- 
tion, respondents would point out that the Court did 
not have before it any submission by the Government 
as to the Commission's position respecting AEC licensing 
jurisdiction over non-radiological water quality matters - 
more specifically, the Commission's position that it had 
jurisdiction in regard to such matters but that its 
authority must be exercised (as discussed gupee) within 
the framework of Section 21(b) of the Federal Water 
Pollution Control Act. 
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Finally, we would emphasize that any permit or license 
issued in these cases will, under the Commission's revised 
regulations, include a condition which compels compliance with 
all applicable Federal and State non-radiological environmental 
standards and requirements (J. A. 1,9); and that breach of this 
condition, like any other condition of the license, would be 
the subject of appropriate enforcement action, including possible 
modification, suspension or revocation of the AEC ee enseo! 
This condition, it is further worth noting, Carries NEPA imple- 
mentation by the AEC beyond the point of the agency's "ma jor 


Federal action" (i.e., beyond the point of license issuance) 


and makes the AEC regulatory process continuingly available 


for appropriate enforcement action. 

The licensing of these facilities will, in sum, be attended 
by substantial safeguards in every area of significant environ- 
mental effect. 

Petitioners complain about the time taken to formulate the 
Commission's NEPA policy for reactor Licensing proceedings - 
and the shaping of this policy has indeed taken time. But 
development of the AEC's policy has been a step-by-step process, 
the first step in which was taken by the Commission within three 


45/ There is presently pending in the Southern District of 
Florida an action filed by the United States on the basis 
that discharging of heated water into a navigable waterway 
constitutes a violation of the Refuse Act (Section 13 of 
the Rivers and Harbors Act). United States v. Florida 
Power & Light Company, No. 70-328 Civ. CA, Interlocutory 
Order entered Aprit te, 1970, reported at 311 F. Supp. 
1391. If the United States is successful in that case, 
the Refuse Act and such standards as may be set by the 
Corps of Engineers for compliance would be applicable to 
AEC licenses. (See note 27, supra) 
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months of the statute's enactment, preceding even the issuance 
of guidelines by the Council on Environmental Quality and ante- 
dating action in this regard by any other Federal licensing 
agency. While petitioners may believe that the AEC has proceeded | 
at too measured a pace in arriving at its present policy, the 
problems faced by the Commission in applying a wholly new environ-| 
mental approach to a wide range of facility licensing situations 
and doing so in a way which would accommodate environmental con- 
cerns with "other essential considerations of national policy”, 


posed problems among the most difficult faced by any agency in 


undertaking NEPA implementation action. Although the Commission's 


initial policy issuance was, in respondents’ view, better than 
petitioners are prepared to concede, each later Commission step 
improved upon that policy; and the ultimate policy issuance of 
December 3, 1970, is, by any reasonable test, a noteworthy 
advancement of the statute's goals. To respondents it appears 
a highly dubious proposition - and one hardly in the public 
interest - to exact as the price for an agency's willingness to 
undertake progressive policy change the undoing of that which 
occurred during the course of policy transition. 


IIt. 


The Commission's NEPA Regulations Impose Appro- 
‘priate Environmental Requirements in Regard to 
Nuclear Power Plants Already Under Construction. 


A. The Commission's NEPA Requirements for Previously Auth- 
orized Facilities Constitute a Proper Implementation of 
the Agency's Statutory Responsibilities and Proceedings 
Looking to Suspension of any Such Authorization Must Rest 
on Grounds of Non-compliance With Those Requirements. 


The final area of petitioners’ contentions relates to the 
adequacy of the Commission's NEPA implementation in regard to 
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construction permits already issued. Again, to give this matter 


its dimension, as of December 31, 1970 (a convenient point for 
reference purposes), there were 53 nuclear power plants under 
construction pursuant to prior authorization, all but eight 
of which were licensed for construction before NEPA's enact- 
ment. These facilities, located in some 24 States, are designed 
to supply in excess of 44,000,000 kilowatts of electrical power 
Although petitioners’ rule making request of the AEC sought 
adoption by the Commission of a regulatory provision which would 
require suspension of any construction permit where there had 
not been full NEPA review, ~~ they apparently do not press this 
position in their brief to the Court (pet. brief, pp. 39,41).- 
Rather, petitioners’ position is that the AEC should now under- 
take the type of NEPA review and cotronmentel action which 
would have been undertaken had NEPA and the Commission's present 


regulations been in effect when the previous permits were issued. 


| 
46/ These figures are taken from the AEC's annual report to 
the Congress for the year 1970, "Major Activities in the 
Atomic Energy Programs, January-December 1970", pp. 77-82. 
As earlier indicated, six of these construction permits 
were issued between January 1 and July 1, 1970. Two other 
permits were issued in December of last year. 


Petitioners proposed, in this regard, the See amend- 
ment Soe 50 of the Commission's regulations (10 CFR 
Part : | 


"The Commission shall suspend the construction 
permit where it finds that full and complete 
examination of the environmental impact of the 
facility has not been conducted in accordance 
with the National Environmental Policy Act." 
(J. A. II, 73). 
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They further protest the “failure of the AEC to immediately 
issue to these plants an order to show cause why construction 


of the plant should not be suspended during preparation of the 


detailed environmental statement" (pet. brief, p. 38). 


Irrespective of whether petitioners still seek suspension 


of previously issued construction permits or whether suspension 
is now simply a possible consequence of the relief sought, the 
basic question is the same: whether the NEPA requirements 
adopted by the Commission for nuclear power plants previously 
authorized for construction constitute a reasonable and appro- 
priate exercise of the Commission's statutory responsibilities. 
We show in this Part that this clearly is the case. 

Respondents recognize, of course, that the argument could 
be made that since no "major Federal action" will occur in the 
AEC licensing process for facilities now under construction 
until the operating license is issued, neither NEPA nor the 
guidelines of the Council on Environmental Quality require AEC 


action until that point in time. The Commission's actual 


48/ Paragraph 11 of the CEQ guidelines (35 F. R. 7390, May 12, 
1970) makes provision for application of NEPA to "existing 
projects and programs", and a like provision is contained 
in the proposed revised guidelines of the Council (36 F.R. 
1398, January 28, 1971). The guidelines provide, in this 
connection, that the environmental statement procedure 
should be applied "to the fullest extent possible" to 
"further major Federal actions" having a significant en- 
vironmental impact even though they arise from projects 
and programs initiated prior to NEPA's enactment. AS 
respondents will show, the Commission's emphasis in this 
regard has been on the enjoinder “to the fullest extent 
possible” rather than on the limitation "further major 
Federal actions". 
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position, however, has not been premised upon a distinction 
between retroactive versus non-retroactive applications of 

NEPA - although petitioners themselves acknowledge that "there 
may be some doubt as to whether NEPA requires the government 

to review final decisions which were made before January 1, 

1970" (pet. brief, p.20, citing cases). Rather, the Commission's 
position has been to take those NEPA measures which are prac- 
ticable, in the light of environmental needs and “other essen- 
tial considerations of national policy". 

Turning first to environmental safeguards, here again it is 
clear that the two major areas of environmental impact, radiolog- 
ical health and safety and water quality effects, are provided 
for as to these facilities under statutory regimes implemented 
by governmental agencies having competence in these matters. 

(See pages 53-54, supra). As to other areas of possible environ- 
mental impact, the Commission has further directed in its revised 
NEPA regulations that a condition be imposed upon all of these 
previously issued construction permits compelling compliance 
with environmental standards and requirements established by 
authorized Federal and State bodies. This, of course, parallels 
the action taken by the Commission regarding NEPA implementation 
in future AEC licensing actions. And, finally, the Commission 
has set in motion the procedures leading to preparation by the 
agency of the NEPA detailed environmental statement. 


Although petitioners view the last mentioned step as 


eventuating in little more than a “catalogue of disastrous 
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environmental problems about which nothing is to be done" 
(pet. brief, p. 3S), respondents question the substantive 
support for this hyperbole. Something certainly is being done 
in regard to the two main environmental problems - radiological 
and water quality effects; and the referenced NEPA condition 
brings into play as a matter for AEC regulatory concern the 
licensee's adherence to other Federal and State environmental 
requirements. Moreover, the detailed environmental statement 
procedure, with its provision for intra and inter-governmental 
consultation, provides an effective vehicle for coordinated 
implementation by the AEC and other governmental agencies of 
their respective environmental responsibilities and does so in 
a manner which is subject to full public exposure. 

As to whether the NEPA requirements imposed by the Com- 
mission on facilities now being built may - and do - take appro- 
priate account of "other essential considerations of national 
policy", respondents have already set forth their basic position 
(supra). It need only be added here, that each of these facili- 
ties — whose sum total constitutes over 44,000,000 kilowatts 
of electrical generating capacity — represents a large bloc 
of long planned for base load power, for which fundamental 


49/ 


siting and construction steps have already been taken. 


49/ These power plants range in size from 330,000 kilowatts to 
over 1,100,000 kilowatts, with most falling into the size 
range of 800,000 kilowatts and above. Nearly all of these 
units are scheduled by the utilities for operation by 1975. 
See Se eee annual report for 1970 (note 46, supra), 
pp- 78-83. 
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Interruption of the timely construction of this capacity by 

a responsible public agency would require compelling considera- 
tions; and, in view of the environmental safeguards which are 
applicable to these facilities, such considerations simply 

are not present here. ! 

Disposition of petitioners’ further contentions follows, 
we believe, from the foregoing. If, as respondents submit, 
the Commission's NEPA regulations provide appropriate require- 
ments as respects facilities already under construction, the 
matter of "modifying, suspending, or revoking [al construction 
permit" or that of issuing a show cause order looking to such 
action (pet. brief, p. 38) are ones properly to be determined 
in the light of a particular permit holder's compliance with 
the requirements of these regulations. This was pointed out 
to petitioners in the Commission's rule making issuance of 
December 3, 1970, the agency noting that its Rules of Practice 


provide the necessary procedural mechanism for taking such 
50/ | 
action as might be called for (J. A. I, 7). 


50/ See, 10 CFR Part 2, Subpart B, "procedure for Imposing 
Requirements by Order or for soci seat toa Suspension 
or Revocation of a License". 


Gon 


The Commission Properly Declined to 
Adopt the "Backfitting™ Approach 
Proposed by Petitioners. 

In their rule making petition to the Commission, peti- 
tioners asked that the agency revise its regulations to require 
“backfitting" of facilities (the addition, elimination, or 
modification of facility structures, systems, or components 
after a construction permit has been issued) if the Commission 
finds that such action will provide substantial additional pro- 
tection to the environment (J. A. II, 72). This request was 
accompanied by a one-paragraph supporting argument (J.A.II, 50) 
which stated, in substance, that since the Commission required 
“backfitting" in the area of radiological safety, it should 
pursue a like course with respect to other environmental matters. 
A similar one-paragraph argument in further support of peti- 
tioners' proposal is contained in their brief to this Court 
(pet. brief, pp.13-14). 

In view of the meager presentation made by petitioners, 
respondents find it difficult to assess the seriousness with 


which they press their “backfitting" proposal. It is, in any 


event, respondents’ view that the Commission's position on 


"backfitting” is a reasonable one, sustainable on its own 
logic apart from petitioners’ arguments. 

What the Commission told petitioners in rejecting their 
“backfitting" request was that the decisfonal consideration 


Ziven NEPA matters at the construction permit and operat tug 
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license stages, together with the newly-imposed NEPA condition, 
affords the "full review of environmental matters in connection 
with agency decision making required by the National Environ- 
mental Policy Act of 1969" and "reflects a reasonable balancing 
of the various public interest considerations involved" (J.A.1,7). 
Here also, it is appropriate to focus on the environmental 

impact concerns attendant the licensing of nuclear power plants. 
Matters of radiological safety, the area of the Commission's 
particular expertise, presently do receive "hackfitting" cover- 
age in the Commission's reactor licensing regulations. (10 CFR 
Section 50.109). In regard to the other main sphere of envir- 
onmental concern, that of water quality, Section 21(b) of the 
Federal Water Pollution Control Act embodies its own self- 
contained regime which includes those provisions for “back- 
fitting" which the Congress deemed appropriate. (See, Section 
21(b)(3) and (b)(9), 33 U.S.C. 1171(b) (3) and (b)(9)). As to 
further possible areas of environmental impact, the Commission's 
"NEPA condition builds on the environmental authority and com- 
petence possessed by other governmental agencies having respon- 
sibilities in these areas. The non-radiological environmental 
requirements imposed by these agencies - including those in the 
"backfitting" category - are embraced by this AEC licensing 


condition and non-observance of these requirements would, as 


earlier stated, be the subject of appropriate AEC enforcement 


action (supra, p.55)- 
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Without further belaboring the point, we see in the Con- 


mission's approach nothing which would support the conclusion 
that the agency has acted unreasonably in this regard. 


Iv. 
The Commission's Regulations are a Reason- 


able Implementation of the Policy and Goals 
of the National Environmental Policy Act. 

In its rule making issuance of December 3, 1970, the Com- 
mission commented - in rejecting a suggestion that NEPA is not 
properly applicable to AEC licensing actions - that in the agen- 
cy's view NEPA "requires the AEC to take appropriate action to 
implement that Act, and that Appendix D (the Commission's NEPA 
regulations) ... expresses a reasonable, although not necessarily 
the only possible, technique of implementing the goals set forth 
in the Act” (J. A. I, 7). Ina sense, this statement posits the 
standard for judging the validity of the Commission's policy 


action; for, in respondents’ view, the basic question before 


the Court is whether the Commission's policy choice is "reason- 


able ... in sna to the ... general public purpose furthered" 


by the ‘statute — or, stated in somewhat different terms, whether 
the Commission's course "is so unrelated to the tasks entrusted 
by the Congress to the [agency] as in effect to deny a sensible 
exercise of judgment”. 


51/ American Air Lines Inc. v. Cae 123 U. S. Appe D. C. 


310, 317 (1960); 359 F. 2d 6 


52/ Gray v. Powell, 314 U. S. 402, 413 (1941); Cf. Hardin, et al. 
“— y. Kentucky Urilities Company, et al., 390 U.S. T, 5 


Respondents submit that the Commission's NEPA policy meets 
these tests. Meaningful implementation has been given to the 
unquestioned environmental mandate of the statute, not only in 
regard to pending and future licensing actions but also as 
respects a broad range of licensing situations reaching back to 
a point in time well before the statute's enactment. The Com- 
mission's policy choice has necessarily been tempered in certain 
areas by what the Commission properly deemed to be other public 
policy imperatives - more specifically, the power demands faced 
by the country and the role in meeting these demands which is 
so manifestly being played by nuclear facilities. But this 
balanced approach, as we have endeavored 5 cho. also conforms 
to the Congressional mandate for environmental action, which 
explicitly enjoins agency accommodation of “other essential 
considerations of national policy" and does so in the context 


of a statutory policy which speaks in terms of promoting "the 


general welfare" and fulfilling "the social, economic and other 


requirements" of the Nation (Section 101)... Respondents would 


only add here the further significant fact that the Commission's 


53/ The cited NEPA language, we would note,) is significantly 
broader in its allowance for range of agency policy choice 
than is the language of the highway legislation dealt with 
by the Supreme Court in Citizens to Preserve Overton Park, 
Inc. v. Volpe (No. 1066, re > ie e statutory 
proviso involved in Overton precluded certain parkland use 

absent determination by the Secretary of Transportation that 

“there is no feasible and prudent alternative" - a phrase 

the Court held to admit of "little administrative discre- 

tion" and "only a small range of choice”, (Slip Op., 

pp. 8,13). The Court did observe, however, that "the 

ultimate standard for review 1s a narrow one" and that 

"[t]he Court is not empowered to substitute its Judgment 

for that of the agancy" (id. p. 13). | 

| 
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NEPA policy has also received the approval of the Council 
on Environmental Quality, the body charged by the statute 
with review and appraisal functions in regard to agency imple- 
mentation. That this approval went well beyond marginal accep- 
tance is attested to by Chairman Train's description of the AEC 
action as "very responsive developments" in NEPA's implementa- 
tion (supra, p. 16). 

As to the methodology in the Commission's rule making action, 
we believe that any fair reading of its issuance of December 3, 
1970, supports the conclusion that the Commission "has given 
reasoned consideration to each of the pertinent factors" and 
that its issuance “indicates fully and carefully the methods by 
which, and the purposes for which, it has chosen to act, as well 
as its assessment of the consequences". Permian Basin Area Rate 


Cases, 390 U. S. 747, 792 (1968). The guiding law and the sound 


public policy it embodies have been fully satisfied in this respect 


We observed at the outset of this argument, and deem it 
appropriate to recall in concluding, that the NEPA policy of 
the Commission is the product of a process of "evolvement" - 
a process which may be expected to continue as experience is 
gained in the new areas now being charted. That process of 
evolvement will undoubtedly also involve new legislative depart- 
ures. In this regard, we took note earlier ijn our brief of 
legislation recently proposed by the President which is designed 


to facilitate the siting of all types of electric power plants 
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and to assure that environmental protection is made an integral 
part of the planning as well as the construction and operation 
of these facilities. This legislation, which builds on two 
comprehensive interagency studies carried out under the auspices 
of the Office of Science and iTS paid effect land- 


mark changes in the present institutional framework for planning 


and approval of electric generating facilities at the State and 


Federal levels. Because of its direct bearing on the environ- 
mental and power supply considerations which were touchstones 
in the Commission's formulation of NEPA policy - and because 
it indicates the shape of the future - the principal provisions 
of this legislative proposal are worth summarizing here. 
The legislation would require the Nation's electric utilities, 


to engage in long-range regional planning and to publish general 


S4/ “Power Plant Siting Act of 1971" ("A BILL [t]o assure 
protection of environmental values while facilitating 
construction of needed electric power supply facilities, 
and for other purposes"), H. R. 5277, 5389, 92nd Cong. 
lst Sess. 

The most recent study is entitled "Electric Power and the 
Environment", report sponsored by the Se Policy Staff, 
Office of Science and Technology (August 1970). The report 
is reprinted in "Environmental Effects of Producing Elec- 
tric Power", Hearings before the Joint Committee on Atomic 
Energy, 9lst Cong., lst Sess., Part 2 (Vol. IL) pp.2518, 
et seq. See also, the first report by this interagency 
group, "Considerations Affecting Steam Power Plant Siting 
Selection" (January 1967). This report is reprinted in 
"Selected Materials on Environmental Effects of Producing 
Electric Power", Joint Committee on Atomic Energy Print, 
91st Cong., lst Sess. (August 1969) pp. 145, et seq. The 
agencies represented in the interagency study group were 
the Federal Power Commission, the Department of the Inter- 
jor, the Rural Electrification Administration, the Tennessee 
Valley Authority, the Department of Health, Education and 
Welfare, and the Atomic Energy Commission. 
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plans for their system expansions at least ten years in 


advance of unit construction. It would further require that 


proposed power plant sites be disclosed at least five years 


prior to construction for inclusion in site inventories, and 
direct that specific sites be submitted for review and approval 
by governmental decision-making bodies at least two years 
before scheduled construction. The five-year and two-year 
reviews would be conducted by State or regional bodies operating 
under Federally approved guidelines encompassing both environ- 
mental and power considerations; and mandatory public hearings 
would be required in connection with both of these approvals. 
Only after obtaining a site certification approval from such a 
body and any necessary Federal licenses or permits (such as 
those of the AEC for nuclear power plants) would a utility 

be authorized to begin construction. 

As our descriptive summary should indicate, enactment of 
this legislation would provide new institutional arrangements 
designed to give balanced consideration to environmental and 
power needs. Its effect would be to significantly advance 
NEPA's goals while meeting national energy policy objectives - 
the stated principal purpose of the Administration's proposal. 
Correspondingly, the Commission's NEPA regulations seek to 
advance this @nd within the framework of existing institutional 


arrangements. 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted 


that the rule making action of the Atomic Energy Commission 


which is the subject of this petition for review should be 


affirmed. 
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APPENDIX A 


1. TITLE I of the National Environmental Policy Act of 1969, 
PL. 91-190, 83 Stat. 852, provides as follows: 


§ 101.(a) The Congress, recognizing the profound impact of man's 
activity-on the interrelations of all components of the 
natural environment, particularly the profound influences 
of population growth, high-density urbanization, industrial 
‘expansion, resource exploitation, and new and expanding tech- 
nological advances and recognizing further the critical 
importance of restoring and maintaining environmental quality 
‘to the overall welfare and development of man, declares that 
it is the continuing policy of the Federal Government, in 
‘cooperation with State and local governments, and other 
‘concerned public and private organizations, to use ell prac- 
‘ticable means and measures, including financial and technical 
assistance, in a manner calculated to foster and promote the 
‘general welfare, to create and maintain conditions under 
‘Which man and nature can exist in productive harmony, and 
‘€ulfill the social, economic, and other requirements of 
‘present and future generations of Americans. 


‘In order to carry out the policy set forth in this Act, it is 
the continuing responsibility of the Federal Government to 
use all practicable means, consistent with other essential 
considerations of national policy, to improve and coordinate 
Federal plans, functions, programs, and resources to the end 
that the Nation may-~ 


(1) fulfill the responsibilities of each generation 4s 
trustee of the environment for succeeding generations; 

(2) assure for a1] Americans safe, healthful, productive, 
and esthetically and culturally pleasing surroundings; 

(3) attain the widest range of beneficial uses of the 
environment without degradation, risk to health or safety, 
or other undesirable and unintended consequences ; 

(4) preserve important historic, cultural, and natural 
aspects of our national heritage, and maintsin, wherever 
possible, an environment which supports diversity and 
variety of individual choice; 


(5) achieve a balance between population and resource 
use which will permit high standards of living and a wide 
sharing of life's amenities; and 

(6) enhance the quality of renewable| resources and 
approach the maximum attainable recycling of depletable 
resources, 

(c) The Congress recognizes that each person should enjoy a health- 
ful environment and that each person has a responsibility to 
contribute to the preservation and REELS of the environ- 
ment, 


§ 102. The Congress authorizes and directs that, to the fullest extent 
possible: (1) the policies, regulations, and: public laws of the 
United States shall be interpreted and administered in accordance 
with the policies set forth in this Act, and (2) all agencies of 
the Federal Government shall-- 

(A) utilize a systematic, interdisciplinary approach 
which will insure the integrated use of the natural and social 
sciences and the environmental design arts in planning and in 
decisionmaking which may have an impact on man's environment ; 

(B) identify and develop methods and procedures, in con- 
sultation with the Council on Environmental Quality established 
by title II of this Act, which will insure that presently 
unquantified environmental amenities and values may be given 
appropriate consideration in decisionmaking along with economic 
and technical considerations; 

(C) include in every recommendation or report on proposals 
for legislation and other major Federal actions significantly 
affecting the quality of the human environment, 8 detailed 
statement by the responsible official on-- 

(i) the environmental impact of the proposed action, 

(ii) any adverse environmental effects which cannot be 
avoided should the proposal be implemented, 

(iii) alternatives to the proposed action, 

(iv) the relationship between local short-term uses of 
man's environment and the maintenance and enhancement of 
long-term productivity, and 

(v) any irreversible and irretrievable commitments of 
resources which would be involved in the proposed action 
should it be implemented, 


anc 


Prior to making any detailed statement, the responsible 
Federal official shall consult with and obtain the comments 

of any Federal agency which has jurisdiction by law or special 
expertise with respect to any environmental impact involved. 
Copies of such statement and the comments and views of the 
appropriate Federal, State, and local agencies, which are 
authorized to develop and enforce environmental standards, 
shall be made available to the President, the Council on 
Environmental Quality and to the public as provided by section 
552 of title 5, United States Code, and shall accompany the 
proposal through the existing agency review processes; 

(D) study, develop, and describe appropriate alternatives 
to recommended courses of action in any proposal which involves ' 
unresolved conflicts concerning alternative uses of available 
resources; 

(E) recognize the worldwide and long-range character of 
environmental problems and, where consistent with the foreign 
policy of the United States, lend appropriate support to 
initiatives, resolutions, and programs designed to maximize 
international cooperation in anticipating and preventing a 
decline in the quality of mankind's world environment ; 

(F) make available to States, counties, municipalities, 
institutions, and individuals, advice and information useful 
in restoring, maintaining, and enhancing the quality of the 
environment ; 

(G) initiate and utilize ecological information in the 
planning and development of resource-oriented projects; and 

(KR) assist the Council on Environmental Quality established 
by title II of this Act. 


§ 103. All agencies of the Federal Government shall review their present 
| statutory authority, administrative regulations, and current policies 
and procedures for the purpose of determining whether there are any 
deficiencies or inconsistencies therein which prohibit full compli- 
ance with the purposes and provisions of this Act and shall propose 
‘to the President not later than July 1, 1971, such measures ss may 
be necessary to bring their authority and policies into conformity 
with the intent, purposes, and procedures set forth in this Act. 


Nothing in Section 102 or 103 shall in any way affect the specific 

i statutory obligations of any Federal agency (1) to comply with 

| eriteris or standards of environmental quality, (2) to coordinate 

\or consult with any other Federal or State agency, or (3) to act, 

or refrain from acting contingent upon the recommendations or certifi- 
| cation of any other Federal or State agency. 


The policies and goals set forth in this Act are supplementary to 
those set forth in existing authorizations of Federal agencies. 


fs 


2. Section 21(b) of the Federal Water Pollution Control Act, a8 
amended, P. L. 91-224, 84 Stat. 91 provides as follows: 


(b)(1) Any applicant for ge Federal license or permit to 
conduct any activity including, but not limited to, the construction 
or operation of facilities, which may result in! any discharge into 
the navigable waters of the United States, shall provide the licens~ 
ing or permitting agency a certification from the State in which 
the discharge originates or will originate, or, if appropriate, 
from the interstate water pollution control agency having juris- 
diction over the navigable waters at the point where the discharge 
originates or will originate, that there is reasonable assurance, 
as determined by the State or interstate agency that such activity 
will be conducted in a manner which will not violate applicable 
water quality standards. Such State or interstate agency shall 
establish procedures for public notice in the case of all appli- 
cations for certification by it, and to the extent it deems 
appropriate, procedures for public hearings in|connection with 
specific applications. In any case where such | standards have been 
promulgated by the Secretary pursuant to section 1160(c) of this 
title, or where a State or interstate sgency has no authority to 
give such a certification, such certification shall be from the 
Secretary. If the State, interstate agency, or Secretary, 85 the 
case may be, fails or refuses to act on & request for certification, 
within a reasonable period of time (which shall not exceed one year) 
after receipt of such request, the certification requirements of 
this subsection shall be waived with respect to such Federal appli- 
cation, No license or permit shall be granted until the certifica- 
tion required by this section has been obtained or has been waived 
as provided in the preceding sentence. No license or permit shall 
be granted if certification has been denied by the State, inter- 
state agency, or the Secretary, 45 the case may be. 


(2) Upon receipt of such application and ‘certification the 
jicensing or permitting agency shall immediately notify the Secretary 
of such application and certification. Whenever such a discharge may 
affect, as determined by the Secretary, the quality of the waters of 
any other State, the Secretary within thirty days of the date of 
notice of application for such Federal license or permit shall so 
notify such other State, the licensing or permitting agency, and 
the applicant. If, within sixty days after receipt of such notifi- 
cation, such other State determines that such’ discharge will affect 
the quality of its waters So as to violate its water quality standards, 
and within such sixty-day period notifies the Secretary and the 
licensing or permitting agency in writing of its objection to the 
issuance of such license or permit and requests a public hearing 

| 


on such objection, the licensing or permitting agency shall hold 
such a hearing. The Secretary shall at such hearing submit his 
evaluation and recommendations with respect to any such objection 
to the licensing or permitting agency. Such agency, based upon 

the recommendations of such State, the Secretary, and upon anv 
additional evidence, if any, presented to the agency at the hearing, 
shall condition such license or permit in such manner as may be 
necessary to insure compliance with applicable water quality 
standards. If the imposition of conditions cannot insure such 
compliance such agency shall not issue such license or permit. 


(3) The certification obtained pursuant to paragraph (1) 
of this subsection with respect to the construction of any 
facility shall fulfill the requirements of this subsection with 
respect to certification in connection with any other Federal 
license or permit required for the operation of such facility 
unless, after notice to the certifying State, agency, or Secretary, 
as the case may be, which shall be given by the Federal agency to 
whom application is made for such operating license or permit, the 
State, or if appropriate, the interstate agency or the Secretary, 
notifies such agency within sixty days after receipt of such notice 
that there is no longer reasonable assurance that there will be 
compliance with applicable water quality standards because of 
changes since the construction license or permit certification 
was issued in (A) the construction or operation of the facility, 
(B) the characteristics of the waters into which such discharge 
is made, or (C) the water quality standards applicable to such 
waters. This paragraph shall be inapplicable in any case where 
the applicant for such operating license or permit has failed to 
provide the certifying State, or if appropriate, the interstate 
agency or the Secretary, with notice of any proposed changes in 
the construction or operation of the facility with respect to which 
a construction license or permit has been granted which changes 
may result in violation of applicable water quality standards. 


' (4) Prior to the initial operation of any federally licensed 
or permitted facility or activity which may result in any discharge 
into the navigable waters of the United States and with respect to 
which a certification has been obtained pursuant to paragraph (1) 
of this subsection, which facility or activity is not subject to 
a Federal operating license or permit, the licensee or permittee 
shall provide an opportunity for such certifying State or, if 
appropriate, the interstate agency or the Secretary to review the 
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manner in which the facility or activity shall: be operated or 
conducted for the purposes of assuring that applicable water 
quality standards will not be violated. Upon notification by 

the certifying State or, if appropriate, the interstate agency or 
the Secretary that the operation of any such federally licensed 
or permitted facility or activity will violate applicable water 
quality standards, such Federal agency may, after public hearing, 
suspend such license or permit. If such license or permit is 
suspended, it shall remain suspended until notification is received 
from the certifying State, agency, or Secretary, as the case may 
be, that there is reasonable assurance that such facility or ac- 
tivity will not violate applicable water quality standards. 


(5) Any Federal license or permit with regpect to which a 
certification has been obtained under paragraph (1) of this sub- 
section may be suspended or revoked by the Federal agency issuing 
such license or permit upon the entering of a judgment under 
section 1160(h) of this title that such facility or activity has 
been operated in violation of applicable water quality standards. 


(6) No Federal agency shall be deemed to be an applicant for 
the purposes of this subsection. 


: (7) In any case where actual construction'of a facility has 
been lawfully commenced prior to April 3, 1970; no certification 
shall be required under this subsection for a license or permit 
issued after April 3, 1970, to operate such facility, except that 
any such license or permit issued without certification shall 
terminate at the end of the three-year period beginning on April 3, 
1970, unless prior to such termination date the person having such 
license or permit submits to the Federal agency which issued such 
license or permit a certification and CRIS meets the require- 
ments of this subsection. 


(8) Except as provided in paragraph (7), any application for 
a license or permit (A) that is pending on April 3, 1970, and (8B) 
that is issued within one year following April 3, 1970, shall not 
require certification pursuant to this subsection for one year 
following the issuance of such license or permit, except that any 
such license or permit issued shall terminate at. the end of one 
year unless prior to that time the licensee or permittee submits 
to the Federal agency that issued such license or permit a certi- 
fication and otherwise meets the requirements of this subsection. 
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(9) (A) In the case of any activity which will affect water 
quality but for which there are no applicable water quality 
standards, no certification shall be required under this sub- 
section, except that the licensing or permitting agency shall 
impose, as a condition of any license or permit, a requirement 
that ‘the licensee or permittee shall comply with the purposes 
of this chapter. 


(B) Upon notice from the State in which the discharge origi- 
nates or, as appropriate, the interstate agency or the Secretary, 
that ‘such licensee or permittee has been notified of the adoption 
of water quality standards applicable to such activity and has 
failed, after reasonable notice, of not less than six months, to 
comply with such standards, the license or permit shall be sus- 
pended until notification is received from such State or inter- 
state agency or the Secretary that there is reasonable assurance 
that such aczivity will comply with applicable water quality 
standards. 
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FPC RELEASES STAFF ANALYSIS OF PRELIMINARY. 


REPORTS ON SUMMER 1971 ELECTRIC LOAD-SUPPLY 


SITUATION. i 

Some areas of the Country may experience power 
supply shortages this coming summer as a result of 
inadequate installed capacity to mect forecasted summer 
peak loads, according to an analysis by the Federal Power 
Commission staff of preliminary reports filed with the 
FPC by the Nation's major electric utility systems and pools. 

The staff analysis indicates that the capacity shortage 
is duc primarily to delays in placing new generating 
facilities in service. To make up for the delayed capacity 
utilities are installing large blocks of gas turbine capacity, 
which while well suited to carry peak loads for short 
periods, are notcompletely satisfactory for carrying loads 
for an extended time, the staff reported. 


The staff report emphasizes that the analysis is 
based on preliminary data. There will be a continuing 
review and further reports will be issued this spring. 


In addition, the staff said, the Nation's electric 
supply is dependent upon the availability of an adequrte 
fossil fuel supply. Utility stocks of coal are better than 
last fol, and the outlook for the availability of coal and oi] 
for the coming summer appears good, the analysis shows. 
However, it is dependent on the rigidity, edtent,” and 
timing of oir pollution standards, the staffisaid. 


The natural gas supply remains tight and cannot 
effectively fill the gaps in fossil fuel sapply shich may develop 
asa result of cortor residual tucl oil shortage, the staff 
said. Any delays in scheduled nuclear generating capacity 
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additions or unavailability of existing nuclear capacity 


could place added strain en the fossil {cel Supply for utility 
generation, according i . 


The summer's fuel supply is contingent on the 
availability of continuing transportation, and on the supply 
from foreign sources. 


The FPC report covers 181 major utility systems 
and pools in all states except Alaska and Hawaii. These 
major systems and pools include about 359 individual 
utilities and account for approximately 98 percent of the 
Nation's total power production. 


The accompanying FPC staff analysis compares 
estimated 1971 summer peak loads with generating capacity 
scheduled to be in service as of May 31, 1971, increased 
or decreased by firm purchases or obligations expected 
to be in effect at the time of the summer peak. Any 
capacity which becomes available after May 31 to carry 
load dependably in advance of summer peaks would increase 
the indicated reserve margins. 


iThe staff analysis reflects only those intersystem 
transfers that are reported.to be covered by firm contracts. 
The staff made no attempt to account for eme ryency 
measures that might be resorted to fo- tre purpose of 
matching power requirements and supply, such as dropping 
interruptible loads and reducing voltae. Similavly, the 
report does not consider any reduction in lependabic capacity 
resulting from scheduled maintenance of xvits, or ocher 
factors. 


The staff report points out that to srovide a continu- 


The 
ce amount of this spare capacity, known as "reserve," 

from system to system. It is affscted ky a number 
of factors, including system size, the sizes and types 
of generating units, extent of interconnections, system 
lond characteristics, required maintesance, ancertiinties 
in load forecasting, delays in placing jenezatirz facilities 

(continu ¢)} 
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in service, and othes contingencies. In seme instance, 
the staff noted, systems that appear to have adequité 
reserves may experience difficulty if one or more lirge 
units is forced out of service. For purposes of this 
analysis, reserve margins amounting to about 20 percent 
of expected p2ak load dsmands are considered necessary 
to compensate for these factors. 


The following teble summarizes the lozd-supply 
Situation for the summer of 1971: 


LOAD-SUPPLY SITUATION FOR § SUMMER 1971 


Additional Caracity 
Net Capacity | Scheduli ¢ for 
Dependable Estimated Available for) Service Durin, 
Region. Peak ____ Reserves _ June-July-Azsvst 
Mevawa atts Megawatts is oof Peak Megawatts § 


» Northeast 57,198 10, 921 = 1, 006 
East Central 47,727 6, 628 i 177 
Southeast | 7 58, 872 7, 107 1 2, 640 

P West Central 5, 684 3 867 


South Central 49, 147 7 6, 445 -} 2, 894 


- 


WES 64, 196 11, 40S 1,286 


%Contiguoes ULS. 344, +4 24 41S, 193 oe 8, 870 
! 
The staff anvlysis of potential company or sy$tem-wide 
problem areas is summarized ona regions! basis in the * 
atlachtent. A map showing the regions and Power Supply 
Areas atso is attached, . : 
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Section 102 of the National Environmental Policy Act requires 


the Atomic Energy Commission to consider environmental values in all 
decisions to issue construction permits or operating licenses for 


nuclear power plants. 


Agencies such as the Atomic Energy Commission which 
now contend that they have no legislative authority 
to consider environmental values [see New Hampshire 
v. AEC, 406 F.2d 170 (CA lst, 1969) cert denied 395 US 
962] will be given the authority, the responsibility 


1/ 
and a directive do do so. (Brackets added) 


Statement by Senator Jackson (115 Cong. 
Rec. (daily ed.) S 12114, October 8, 1970) 


That decision was made by Congress with the knowledge that the Nation 
faced not only a growing demand for electric power but also a growing 
environmental crisis. S. Rep. 91-269, supra, pp. 4-6, 8-10, 12-17 
(14Aa-16A, 18A-20A, 22A-27A). Nowhere in NEPA or its relevant legis- 


lative history is there a basis for the propositon that the AEC may 
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independently reevaluate the national need for electric power 


The Senate Committee on Interior and Insular Affairs summarized 
this thought in S. Rep. No. 91-296 (91st Cong. lst Sess) p. 14 
(24a) (references are to the Addendum bound with Petitioners main 
brief) : 


S$. 1075, as reported by the Committee, would provide 
all agencies and all Federal officials with a legis- 
lative mandate and a responsibility to consider the 
consequences of their actions on the environment. This 
would be true of the licensing functions of independent 
agencies as well as the ongoing activities of the 
regular Federal agencies. | 


The final version of NEPA differed from S. 1075 but, as 
indicated subsequently, only in ways which strengthen Petitionrs ~ 
argument here. x : 


The AEC does not consider that the plant could be denied a 

permit or license on the basis of health and safety considerations, 
that the plant could be subject to substantial! periods when it 

is not in operation due to technical problems, that the plant might 
operate at a cost which would be prohibitive to the public which 
needs the power and similar relevant factors. Even this reason 
given to justify Appendix D, if valid, is not sufficiently sub- 
stantiated on this record to establish that AEC has not acted 
arbitrarily and capriciously. 


and use that re-evaluation as a basis fof failing to adhere to the 
3/ 
procedural requirements of Section 102 of NEPA. Yet it is clear 


from reading the AEC's rationale for adopting Appendix D (Jt. App. 


(Vol. I) 1-8) and its brief that an inordinate and illegal emphasis 


| 
upon what the AEC has concluded is a national electric power crisis 
4/ 


has infected its judgment and thus invalidatei its actions. 
In Section 102 of NEPA Congress required that the procedures 
for consideration of environmental values must be followed "to the 


fullest extent possible”. This latter phrase requires compliance 


———— 


3/ In Udall v. FRC, 387 U.S. 428, 450 thé Court responded to the 
Federal Power Commission's narrow emphasis on power needs in 
approving andhydro-electric power project: 


Nor is the test solely whether the region will be 

able to use the additional power. The test is 

whether the project will be in the public interest. 

ana that determination can be made only after an 
exploration of all issues relevant to the “public interest," 
including future power @emand and supply, alternate 

sources of power, the public interest in preserving 

reaches of wild rivers and wilderness areas, the 
preservation of anadronous fish for commercial and 
recreational purposes and the protection of wildlife. 


One Amici suggests (Indiana and Michigan Electric Company, et al., 
brief p. 49) that a statement by AEC Commissioner Ramey that 
Appendix D wes "generally approved" by the Council on 
Environmental Quality was the equivalent of an administrative 
approval. Without exploring the possible unspoken problems -which 
might attend a "general approval" nor guestioning the 

validity of claim without more supporting data, we do feel con- 
strained to indicate that the Council has refused to assume re~ 
sponsibility for policing the compliance of federal agencies with 
NEPA. See Hearings on Administration of the National Environ- 
mental Policy Act, before the House Subcommittee on Fisheries 

and Wildlife Conservation, Committee on Merchant Marine and 
Fisheries (1970) Part I, Pp- 8, 12-13, 54. 
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with Section 102 unless "the existing law applicable to such agency's 
operations expressly prohibit or makes full compliance with one of 

the directives impossible." H. Conf. Rep. No. 91-765 (91st Cong., 

Ist Sess.) (115 Cong. Rec. H 12633, 12635) (59a, 61A)~ The AEC 

places reliance upon Section 101(b) (Resp. brief, p. 15) which indicates 


that federal agencies "shall use all practicable means, consistent 


| 
with other essential considerations of national policy" to meet the 
national objectives specified in that section. It does not, as the 
| 
AEC argues, permit a deviation from the procedures in Section 102 
which require consideration of environmental values in agency decisions. 
| : 


Instead it gives the agency guidance in reaching its decision once 


environmental values: are fully considered. 
I. 
Petitioner's first argument challenges the validity of 


Paragraph 13 of Appendix D. (Jt. App. (Vol. I) 10). Under the 
| = 


Atomic Energy Act of 1954 following the review of ‘an application for 


- : - 
a construction permit or an operating license by the Regulatory Staff 


_————— ET 


5/ One Amici suggests (Indiana and Michigan Electric Company, et al., 

—~  prief pp. 47-48) that the phrase "to the fullest extent possible" 
indicates that Section 102 is really discretionary and cites Ely v. 
velde, F. Supp. (E.D., Va., January 27, 1971) (2 E.R.C. 

. However in that case the Court found a clear conflict 
between the language of the Safe Streets Act,| under which the 
grant in question was to be made, and the language in NEPA. 

It was of course for just such a clear conflict which prohibited 
compliance with NEPA that Congress adopted the language "to the 
fullest extent possible". H. Conf., Rep. 91-765, supra (61A). 

It is only in that sense that Section 102 of NEPA is discretionary. 
No such statutory impediment exists in the instant case to 

prevent the AEC from complying with NEPA. See p. 3, fn. 4 supra. 


¢ 


of the AEC, the AEC will order a hearing to determine whether the 
6/ 
permit or license should be issued. 42 USC Sec. 2239(a) This 


hearing is conducted by a single hearing officer or an Atomic Safety 


and Licensing Board and in either event represents an independent 
review of the AEC's Regulatory Staff conclusion that a permit should 
-issue. 

In paragraph 13 the AEC states that in these hearings no 
evidence will be introduced and there will be no consideration of 
the environmental consequences of the action unless an environmental 
issue is raised by a party. But Sec. 102(2) (c) of NEPA requires tha 
the detailed environmental statement "accompany the proposal through 
the existing agency review processes." There cannot be any doubt 
that the hearing is 2 part of the agency review process and is in 
fact the critical place at which an independent review of the 


7/ 


regulatory staff's proposed issuance of a permit or license occurs. 


EEE ee 


Where an operating license is involved the AEC must order a 
hearing if requested by any party or an intervenor and may order 
a hearing even if no request is received. 


See Resp. brief, p. 43, fn. 31. 


6 
The AEC cannot lawfully exclude environmental considerations from 
this review process merely because no member of the public has 


lodged a protest. The provisions of Sec. 102 are, in the words of 


the S. Rep. No. 91-296, supra, P- 9 (19A), "action-forcing" on 


Federal agencies and do not require implementation by public 
8/ 


intervention. | 
9/ | 
In its response, the AEC relies upon the belief that the 
AEC staff will raise any environmental issue at a hearing if it is 
warranted. (Resp. brief, p. 43). But the purpose of the uncontested 


hearing is to review the work of the staff and the applicant. The 


Board cannot fully exercise its independent review of the staff 


a —— ns ee ee 


8/ As the Court in Scenic Hudson Preservation Conf. v. FPC, 354 F. 
2a 608, 621 (CA 2nd, 1965) hela the federal agency acting in the 
public interest has an affirmative obligation: 


calling balls and strikes for adversarie 
it; the right of the public must receive active and 
affirmative protection at the hands of the Commission. 


See also Office of Comm. of United Church of Christ v. FCC, 

138 U.S. App. D.c. ll2,_ 115-116, 425 F.2d 543, 546-547 (1969); 
Environmental Defense Fund, Inc. v. United States Department of 
Health, Education and Welfare, 138 U.S. App. D.C. 381, 390 

428 F.20 1083, 1092 (1970); Power Reactor Development 
Corporation v. IUEW, 367 U.S. 396, 404 (1961), 


The AEC response also indicates that the notice of Hearing, 

although regulations governing it have not been amended, will in 
fact advise the public that environmental issues can be raised. 
(Resp. brief, p. 42). Petitioners are gratified that the AEC has 
adopted this suggestion but hope that it will be codified in existin 
regulations prescribing the content of hearing notices. See 

10 CFR Part 2 Sections 2.104 and 2.703. 


analysis unless is free to consider environmental issues not 
raisea by the Staff. The AEC also acknowledges, as they must, that 
Office of Comm. of United Church of Christ v. FCC, supra, Environmental | 
Defense Fund, Inc. v. United States Department of Health, Education 
and Welfare, supra, and Power Reactor Development Corporation v. 


IUEW, suora, stand for the proposition that “an agency has 


£ the parties to its proceeding, for compiling an adequate record 
support of its licensing actions." (Resp. brief, p. 46, fn. 34). 
a hearing board decides to issue a permit or license that 
@ecision must be made in light of all relevant factors including those 
in Sec. 102 of NEPA. That decision of the Board is obviously with- 
out any support if part of the data upon which it is based (the 
Getailed enviornmental statement and the studies and reports 
supporting it) is not before the board or even if the data is before 


the Board but the board is precluded from investigating it or making 


an independent judgment upon its adequacy. Udall v. FPC, supra. 


II. 


In paragraph 1l(a) of Appendix D (Jt. App. (Vol. I) 10) the 
BEC prohibits any party from raising at a hearing any issues related 


to the non-radiological environmental consequences of the construction 


or operation of a nuclear power plant where the notice of the hearing 


| 
10/ 
appeared in the Federal Register before March 4, 1971. The 


effect of this prohibition is to prevent consideration at AEC public 

hearings of the non-radiological environment consequences associated 
/11/ 

with the construction or operation of the 15 plants for which 


construction permits or operating licenses have been or may be issued 


| 
after January 1, 1970 (the effective date of NEPA) but notices of 


hearing for which were published before December 4; 1970. Of these 
plants, 5 have either not begun hearings or are still involved in 


hearings and in either event no initial decision has been issued 
12/ | 
by the hearing board. 


a 


In fact, between December 4, 1970 (when Appendix D was pub- 
lished in the Federal Register) and March 4, 1971, a notice of 
hearing was published for only one plant and that notice, 
published on February 27, 1971, ignored the March 4, 1971 
cutoff date. 36 F.R. 3837. 


See 1A-5A. 


The pending cases are In the Matter of Consolidated Edison 
Company (Indian Point, Unit 2); In the Matter, of-Consumers Power 
Company (Palisades, Unit 1); In the Matter of Consumers Power 
Company (Midlands, Units 1 and 2); In the Matter of Toledo 
Edison Company (Davis-Besse, Unit 1); and In the Matter of 
Long Island Lighting Company (Shoreham, Unit 1). 


With respect to every one of these nuclear power plants, whether 
hearings have been concluded or not, nine neo federal action, 
issuance of the permit or license, occurred or will occur after 
January 1, 1970. Every Court which has faced the issue has held that 
where major federal action occurs after January 1, 1970, the require- 
ments of Sec. 102 must be met, i.e., consideration of the environ— 
mental consequences of the action must occur as a part of the agency 


‘@ecision on whether to take the action. Wilderness Society v. Hickel, 


F. Supp. (1 ELR 20042) (D. D.C., 1970); Sierra Club v. 


Laird, F. Supp. (1 ELR 20085) (D. Ariz., 1970); Environmenta 


Defense Fund v. Corps of Engineers, 2 ERC 1260 (E.D., Ark., 1971); 


Environmental Defense Fund v. Corps of Engineers, 2 ERC 1173 (D. D.C., 
13. 
3977) 


the AEC contends that under NEPA it had the flexibility to 
comply with the requirements of Sec. 102 on a gradual basis, and that 
it did not have to consider the envirnmental consequences of the 
actions at all public hearings held after January 1, 1970. (Resp. 
Brief, p. 49). The AEC justifies this decision on the basis of its 
conclusion that there is a national power crisis the solution to which 


will be delayed by consideration of non-radiological environmental 


EEE EEE EEE 
The citation by Amici to Brooks v. Volpe, 319 F. Supp. 90 
(W.0., Wash., 1970); Investment Syndicates v. Richmond, 1 : 
E.R.C. 1713 (D. Ore., 1970); Penns Tvania Environmental Council 
v. Bartlett, 315 F. Supp., 238 (M.D., Pa., 1970), 1S irrelevant 
here because in those cases the court found that the major federal 
action occurred prior to January 1, 1970. The AEC acknowledges 
in Appendix D, Paragraphs 1 and 2 (Jt. App. (Vol. I) 9) that 
the issuance of construction permits and operating licenses is 
major federal action. Equally irrelevant is the suggestion 
by one Amicus that NEPA should not be applied to any plants 
which were substantially constructed before January 1, 1970. 
(Consumers Power, brief, pp. 11-19). The major federal action 
is the issuance of the license and not the construction of the 
plant. The extent of construction will effect the feasibility 
of alternatives but can.not prevent application of NEPA. 


14/ 
issues at the AEC hearings. The AEC has focused on one consideration, 


a need for power, and in the name of that consideration has refused 


in its public hearings to examine the full range of environmental 

consequences of the issuance of construction permits and operating 
15/ | 

licenses for nuclear power plants. But NEPA was enacted to prevent 


any further federal actions being taken on such narrow grounds 


without consideration of the environmental consequences of the actions. 


| 

14/ The AEC still does not explain how including! environmental 
issues in all of its hearings conducted after January 1, 1970, 
would unnecessarily delay issuance of the permit or license. 
In part the hearing board could presumably set a time limit on 
consideration of these issues if evidence were introduced that 
showed the plant was an important and reliable component in 
meeting an unavoidable power need. See in particular 10 CFR 
Part 2, Section 2.718(e) and (1) which specify the broad powers 
of the hearing board in this area. Furthermore, the AEC has 
not explained why it was necessary to wait until December 4, 
1970, to develop procedures for including environmental issues 
in its hearing. By April 2, 1970, it had developed procedures 
for preparation of detailed environmental statements, a far 
more complex process inasmuch as it could not be included in an 
already existing procedure as is the case with hearings... The 
staff and applicant will of course be ready for the hearing inas- 
much as they will have completed preparation|of the applicants 
environmental report and the detailed environmental statement 
as required even in the April 2, 1970, Appendix D. Nothing in 
the December 4, 1970 Appendix D related to hearings involves any 
detailed procedures for which months of effort would be required. 
In short, on this record the AEC, even if the need for power 
taken alone were a relevant consideration, has not established 
how consideration of environmental issues at|/ hearings on or after 
January 1, 1970, would have prevented an equally prompt response 
to that need. : 


The AEC refers to the fact that it will require applicants to 
comply with non-radiological environmental standards imposed on 
the plant by state and federal authorities (which compliance, of 
course, is already required by the state or federal authority) as 
evidence that it is adequately protecting the environment. 

(Resp. brief, pp. 53- 55) But what the AEC ignores is that the 
purpose of NEPA is to require investigation of the environmental 
consequences (consequences which may occur even though standards 
are met) of proposed agency action, and include consideration of 
those consequences in the agency's decision making processes. 


Amici suggest another excuse which the AEC might have offered 
for their refusal to consider at these public hearings the environmental 
consequences of the issuance of permits and licenses based upon a 
novel rea@ing of Sec. 103 of NEPA. (Indiana and Michigan Electric 
Company, et al., brief, pp. 25-26; Consolidated Edison, brief, 
pp. 14-18; Duke Power Company, et al., brief, pp. 6-7). Of course, 
the reasonableness of the AEC decision may not be decided on the 
basis of reasons offered by counsel for the AEC, National Air Carrier 
Assoc. v. CAB, ___ U. S- App. D. C. ___ 436, F.2d 185, 195 (1970); 
Public Serv. Coma. of State of New York v. FPC, ____ U.S. APP. D.C. 

, 436 F. 28 904, 906 (1970), or by counsel for the Amici. It 
is clear why the AEC did not rely upon Sec. 103. That section allows 
an agency until July 1, 1971, to recommend statutory changes to the 
President if its existing statute or statement of purposes are 
inconsistent with NEPA. The Conference Committee Report on NEPA 
described the purpose of Sec. 103 as follows: (H. Conf. Rep. 
No. 91-765, supra (61A)): 

Section 103 thereby provides a mechanism which shall 

be utilized by all Federal agencies (1) to ascertain 

whether there is any provision of their statutory 

authority which clearly precludes full compliance with 

the bill and (2) if suc Such is found, to recommend changes 

in their statutory authority which will enable full 


compliance with the bill. In conducting the review noted 
above, it is the understanding of the conferees that an 
agency shall not construe its existing authority in an unduly 
Marrow manner. Rather, the Intent of the conferees is t at 
all Federal agencies shall comply with the provisions of 
section 102 "to the fullest extent possible," unless, of 


course, there is found to be a clear conflict between its 


existing statutory authority and the bill. 


(Emphasis added) 


12 
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Not only has the AEC certified that there are in fact no incon- 
sistencies in its statute which prevent compliance with Sec. 102 of 
28/ put in fact because the AEC already had detailed regulations 
for the conduct of hearings on health, safety and radiological 
environmental matters (AEC Rules of Practice, 10 CFR Part 2) it was 
a simple matter to permit evidence to be introduced in the hearing 
on non-radiological environmental issues. Section 103, as noted 
above, provided an agency with a means to suggest modifications 
in its statute if a review of its statutes, regulations and policies 
‘indicated that a change was required. Absent any statutory. impediment 
Section 102 requires immediate compliance with NEPA. The AEC 
correctly refused to place reliance upon this section. 

In Environmental Defense Fund v. Corps of Engineers, 2 E.R.C. 
1260 (E.D., Ark., 1971) dam construction was halted for failure 


to comply with NEPA. The Gorps had proposed a "detailed environmental 


statement" which the Court rejected as inadequate. The Court's 


nnn EEE SENEEEREneEED 


16/ The President in Paragraph 2(d) of Executive Order 11514 

me (53A-64A) required that the report be received by September 1, 
1970. On October 2, 1970 the AEC advised the Council on 
Environmental Quality that it had completed the Section 103 
analysis and had no amendments to recommend to its statute. 
Hearings before the House Subcommittee on Fisheries and 
Wildlife Conservation Committee on Merchant ‘Marine and Fishers, 
"administration of the National Environmental Policy Act", 
December 8, 1970, p. 207. 


13 


opinion represents an excellent application of the thesis which we 
urge - namely that factors such as the need for power, the delay 
which coulé be caused by a full study of the environmental con- 
sequences of a project, etc. must be considered within the pro- 
cedures specified in Section 102 om a case by case basis and not as 


isolated factors which excuse compliance with Section 102. 


The following guotations from the Court opinion are particularly 


instructive on this point: 


The Court is of the opinion that the defendants may approach 
the problem of the ongoing project differently from a new 
project, but the end product should be essentially the 

Same in both cases. For instance, the evidence indicates 
that the defendants will require, by their own regulations 
and policies, elaborate hearings spaced out over a long 
period of time (indeed, several years) with respect to the 
environmental impact of new projects. NEPA would not require 
the same approach with respect to ongoing projects. Any 
reasonable procedure would be adequate so long as the 
"detailed statement" requirements of the Act, along with the 
other applicable provisions of § 102, are complied with. 

2 ERC, p. 1265. 


* * * * 


The Court is not here stating that an environmental impact 
statement, as required by §102(2)(C), would be inadequate 
simply because the defendants and the Council on 
Environmental Quality had not identified and developed the 
methods and procedures to quantify such values. The NEPA 
does not require the impossible. Nor would it require, in 
effect, a moratorium on all projects which had an environ- 
mental impact while awaiting compliance with §102(2) (B). It 
would suffice if the statement pointed out this deficiency. 
The decisionmakers could then determine whether any purpose 
would be served in delaying the project while awaiting the 
development of such criteria. 2 ERC, p. 1267. 


* * * * 


14 
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At the very least, NEPA is an environmental full dis- 
closure law. The Congress, by enacting it, may not have 
intended to alter the then existing decisionmaking responsibili- 
ties or to take away any then existing freedom of decision- 
making, but it certainly intended to make such decisionmaking 
more responsive and more responsible. 
The "detailed statement" required by §102(2) (C) should, at a 
minimum, contain such information as will alert the President, 
the Council on Environmental Quality, the public, and, indeed 
the Congress, to all known possible environmental consequences 
of proposed agency action. Where experts, or concerned public 
or private organizations, or even ordinary lay citizens, 
bring to the attention of the responsible agency environ- 
mental impacts which they contend will result from the proposed 
agency action, then the §102 statement should set forth these 
contentions and opinions, even if the responsible agency finds 
no merit in them whatsoever. Of course, the §102 statement 
can and should also contain the opinion of the responsible 
agency with respect to all such viewpoints. ‘The record should 
be complete. Then, if the decisionmakers choose to ignore 
such factors, they will be doing so with their eyes wide open. 
2 ERC, p. 1267. 

| 

* * * * 

The Court is rot here stating that such a collection or 
study would be required in order to comply with NEPA. But 
the opinions of such qualified professionals as Dr. Hubbs and 
Dr. Emlen should be made a part of the impact statement. 
The decisionmakers can then determine whethet to proceed 
without such a study or to postpone the project while such 
study is being undertaken. 2 ERC, p. 1269. : 

| 


* * * * 


But again, the NEPA attempts to establish a procedure which 
will insure that that decisionmaker is aware} of all known 
alternatives and possible consequences at the time the decision 
is made. 2 ERC, p. 1271. 


In Paragraphs ll(a) and 11(b) of Appendix D (Jt. App. 
(Vol. I) 10)! the AEC prohibits the hearing board from considering 
a wide range of environmental consequences which occur from the 
construction and operation of nuclear power plants. First, no 


consideration can be given to environmental consequences associated 


with water quality covered by Section 21(b) of the Federal Water 


Pollution Control Act (33 USC Section 1171(b)). Second, if any 
state, regional or federal non-radiological environmental standard 


or requirement has been established then so long as the applicant 


is able to meet the standard or requirement, it will be conclu- 


sively presumed that there are no adverse environmental consequences 
_17/ 
with respect to matters covered by those standards. 


However, no provision in the Federal Water Pollution Control 


Act (33 USC Section 1151 et seg.) nor in any of the state standards 


——_— 


or requirements referred to in this proceeding provide that com- 
pliance with the standard will mean that there will be no environ- 
mental consequences of the project, nor does the Federal Water 


Pollution Control Act or other state standards involve the exhaustive 


a 


17 Not only are the comments of federal and state agencies 
precluded from the hearing but the board is not permitted 
to receive any evidence adduced by or consider any contentions 
raised by the public intervenors. This clearly conflicts 
with the spirit of this court's decisions in Medical Committee 
for Human Rights v. S.E.C., U.S. App. D.C. 7 
432 F 2a 659, 673-674 (1970), and Office of Communications 
of the United Church of Christ v- FCC, with Executive Order 
11514 (63A) and with the legislative history of NEPA. 
S. Rep. No. 91-296, supra, p- 8 (18A). Thus, by prohibiting 


16 
case by case review and balancing of factors required by NEPA. 
’ All of these standards, unlike NEPA, involve the establishment 
of general requirements which cannot consider the myriad of factors 


18 
associated with a specific case. NEPA deals with specific 


f£n.17 cont'd. 
the public from raising environmental issues in hearings 
noticed before March 4, 1971 and from raising any issue 
with respect to the environmental consequences of those 
aspects of the plant covered by state or federal standards, 
the AEC is in effect denying the public standing in its 
proceedings. We had hoped that in Scenic Hudson Preservation 
Conference v. FPC, supra ana Office of Communication of the 
Dnited Church of Christ v. FCC, 123 U.S. App. D.C. 328, 
354 F. 24 994 (1966) the standing of public intervenors 
to raise public interest issues in administrative proceedings 
had been favorably resolved. 


Respondent's brief contains an excellent example of why 

33 USC Section 1171(b) does not supercede pro tanto 

the requirements of Section 102 of NEPA. On page 37 (fn. 27) 
of theix brief, Respondents correctly observe that Section 
21(c) of the Water Quality Improvement Act of 1970 (33 

USC Section 1171(c)) provides that the Act is not intended 

to limit any other provision of law relating to water quality, 
such as the Fish and Wildlife Coordination Act (16 USC 661 

et seq.). Sections 662(a) and (b) of that Act specifically 
yequire that the United States Fish and Wildlife Service 

fully investigate and report upon the environmental consequences 
to fish and wildlife of any project to be! federally licensed 
which will involve the control or modification of any stream 
or body of water. Obviously that report will be concerned 
with environmental consequences related to water quality. 

The existence of a water quality certificate does not prevent 
the Fish and Wildlife Service from considering the environ- 
mental consequences of the water quality. The Army Corps 

of Engineers includes in its proposed permit program (Para- 
graphs 209.131(d) (5), (g) and (j)) consideration of environ- 
mental consequences related to water quality, even where a 
water quality certificate exists. 35 F.R. 20005, 20006, and 
20008. In fact the Corps has apparently always considered the 
environmental consequences of proposed permits even where the 
state authority certifies that there has been compliance with 
the state water quality standards. See Arkansas Power and Light 
brief, pp. 18-19. 
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eases and in each case environmental consequences must be weighed 


with other factors to decide if the federal action should be 
19/ 


taken. NEPA was enacted because Congress realized that despite 
the multitude of federal and state environmental standards, there 
was no comprehensive program for consideration of environmental 
conseauences on a case by case basis where such consideration 
would allow the decision maker to fully understand the price that 
was being paid for the action being taken. S. Rep. No. 
91-296, supra, pp. 12-17, 20 (22A-27A, aap 

Section 102(2) (c) of NEPA describes the role which other 


federal and state agencies will play in the decision making pro- 


cesses of an agency which contemplates major federal action 


significantly affecting the environment: 


19/ Petitioners do not suggest that AEC review the adequacy of 
any federal or state standard any more than they suggest that 
setting the standard involved a NEPA type consideration of 
the environmental consequences of the particular project 
or of the balancing of factors required by Sections 101 
and 102 of NEPA. 


Appendix D does not attempt to @ifferentiate in any way 
between state, regional or federal standards. It is irrele- 
vant to the AEC how these standards were set, what participation 
the public had in the process, what factors were considered, 
etc. iIn our view where another agency has become obligated 

to conduct what is in effect a NEPA review of the project, 

as would be the case with the Corps of Engineers if it 

were to comply with NEPA rather than its proposed and probably 
illegal permit program (35 Fed. Reg. 20005), it is appro- 
priate’ and desirable for the agencies to work out a coordinated 
program to avoid duplication. By the same token the require- 
ments of Section 102(2) (A) of NEPA clearly contemplate that 

the AEC should avoid conducting duplicative studies where 

a responsible federal or state agency has the necessary data 
available. But this is obviously quite different than the 
Appendix D approach which, instead of using the data of 

state and federal agencies, actually excludes it from the 
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Prior to making any @etailed statement, the 
responsible Federal official shall consult with 
and obtain the comments of any Federal agency 
which has jurisdiction by law or special exper- 
tise with respect to any environmental impact 
involved. Copies of such statement and the 
comments and views of the appropriate Federal, 
State, and local agencies...shall accompany 

the proposal through the existing agéncy 

review processes;... | 


Thus the views and comments of agencies with special expertise 


are to be solicited and considered by the agencyiin reaching 
its decision. There is nothing in the statute to indicate 
that because the federal or state agency with special expertise 
sets environmental standards it is relieved of the obligation 
to comment upon the environmental impact of the proposed 
action = nor that the recipient agency is relieved of the 
obligation to include the comments in its ravienipcocess 
and consider them in reaching its decisions. 

The AEC and several Amici argue that it is significant 
that Section 102(2)(c) in an earlier draft contained the 


requirement that "findings" be made by federal agencies with 


respect to the criteria in subsections (i)-(v) of 102(2) (c) 


fn.20 cont'd. 


decision making process and accepts the existence of a 
standard as a conclusion that no adverse environmental 
consequences will occur. 


In H. Cong. Rep. 91-765, supra (61A) reference is made to 
the fact that the’ state agencies from which comments are 
to be obtained are to be those agencies which are "pri- 
marily responsible for development and enforcement of 
environmental standards". 


an@ that as finally adopted the word "findings" was replaced 

by the phrase "detailed statement" and the obligation to solicit 
comments from federal and state agencies was added. As the 

AEC recognizes (Resp. brief, p. 24-25) the clearest explanation 
of this change was given by Senator Muskie who said in pertinent, 
part (115 Cong. Red. (daily ed.) §12111, October 8, 1970): 


[t]he proposed compromise language developed for 
section 102(c) [NEPA] clearly indicates the extent 
to which the volluter is involved in determining 
environmental effects. This language eliminated 
the irequirement that a "finding" be made but pro- 
vides that environmental impact be discussed as a. 
part of any report on legislation, or any decision 
to commence a major activity. The requirement 
that established environmental agencies be con- 
sulted ang that their comments accompany any such 
report would place the environmental control 
responsibility where it should be. 


That statement reinforces our view that the agency with special 
expertise is expected to comment on the environmental impact 


of proposed action regardless of compliance with an environ- 


mental standard and that the AEC is ae to consider those 


comments in its decision making processes. It is not the AEC 
responsibility to decide alone what is the environmental impact 
of the proposed action but to consult with agencies which have 


special expertise and to solicit and consider the views of 


22/ The material on pages 33-37 of Respondent's brief relating 
to the question of whether a federal agency must prepare 
a detailed statenient with respect to water quality matters 
is not really at issue here. The detailed statement must 
have attached to it the comments of the state and federal 


23/ 
the public. 


The AEC also places reliance on Section 104 of NEPA. 
But that section is no more and no less than a statement that 


while each agency complies with Section 102 of NEPA it shall 


| = 
not authorize any project which does not meet, as a minimun, 


fn. 22 cont'd. 


water quality agencies and those comments must be included 
in the agency review processes and be considered in the 
agency decisions. The AEC must still do the balancing 

of factors required by Sections 101 and 102 of NEPA on 

a case by case basis. Apparently the AEC has confused 

the obligation to prepare a detailed statement with the 
obligation to consider all relevant factors (including 
those contained in the detailed statement and comments 
attached to it) in its decision making process. 


In Pennsylvania Environmental Council, Inc. v. Bartlett, 
supra pp. 248-249, the Court in dicta finds that Section 


23 U.S.C. Section 117(a) providing for the deferral by the 
Secretary of Transporation to state highway departments 
with respect to all of the Secretary's responsibilities 

for investigating the planning, construction, etc. of 
secondary highways conflicts with a NEPA requirement 

that there by an independent analysis of the environmental 
consequences of the highway before approval of the grant. 
Such a conflict requires application of Section 103 of 
NEPA. Here, of course, there is no conflict between the 
Atomic Energy Act and NEPA. To the extent the Court in 
Bartlett suggests that a DOT consideration of environmental 
consequences should not be made under NEPA, we respectfully 
suggest that the Court is in error. In the subsequent 
decision by the Supreme Court in Citizens to Preserve Over- 
ton Park v. Volpe,No. 1066, U.S. Supreme Court, (March 2, 1971) 
a primary highway was involved but the Court suggests that 
generally the Secretary's obligation to investigate the 
environmental impact of highway projects is broader than 
the Secretary had previously assumed. | 


¢ 
validly established environmental standards and requirements 


including the requirement to obtain certificates from federal 
and state agencies. Nothing in that section or in any of the 
legislative history cited by Respondent or the Amici even 
suggests that certification by a federal or state agency excuses 
the AEC from obtaining from the certifying agency comments 

on the environmental impact of the project or from considering 


those comments in its decision making processes. 


, 


The AEC relies upon the language of Section 104 of NEPA 
and the legislative history of NEPA and the Water Quality Improve- 
ment Act of 1970, particularly floor debate by several leading 


sponsors of the legislation in support of its position (Resp. 
24/ 
brief, pp. 20-38. As noted above, that legislative history 


merely establishes that the AEC may not license a project which 
Goes not at least meet state water quality standards and that 


the AEC need not include in the detailed environmental statement 


24/ The AEC also suggests (Resp. brief, p. 29) that the rule 
of review of AEC regulations laid down in the matter of 
Baltimore Gas and Electric Company (Jt. App. (Vol. II) 26- 
30) will allow the case by case challenge to the general 
rules in Appendix D. But under that decision the challenger 
will have the heavy burden of rebutting the presumptive 
correctness of an AEC regulation when under NEPA there should 
be no such impediment to consideration of environmental 
consequences. See the recent opinion of the hearing board 
Chairman In the Matter of Consolidated Edison (Docket No. 
50-247) transcript of hearing March 24, 1971, (pp. 698- 
704) where he holds that in such a challenge the "burden 
[is] on the challenger to the regulation” (p. 702). 


: : 22 
a discussion of water quality. | It does excuse the AEC from 


considering comments from state or federal agencies or the 
public on environmental consequences related to water quality 
nor does it excuse the AEC from considering those comments in 
its decision. The unique aspect of NEPA is the requirement 
that each federal decision with respect to specific activities 
may be made only after a full consideration of the goals in 
Section 101 and the areas of investigation in Section 102. 
Thus the issuance to a nuclear power plant of a certificate 
of compliance with a state water quality standard is neither 
a certificate that the plant's operation will not have an 
adverse environmental impact nor that in applying the standard 
| 
to the plant the investigation and balancing of 'factors 
required by NEPA have been conducted. 26/ In this regard compare 
33 USC Section 1160(c) (3) which prescribes the factors to be 


considered in setting water quality standards with Sections 101 


and 102 of NEPA. 


The AEC in fact does discuss water quality in its detailed 
environmental statements. Paragraph 6 of Appendix D 
(Jt. App. (Vol. I)9). 


In fact the issuance of the certificate occurs automatically 
if there is reasonable assurance that water quality standards 
will be met. There is no consideratim @& the environmental 
impact of the proposed project nor of the alternatives to it 
or its social value. 33 USC Section 1171(b). Also in the 
recent Draft Environmental Statement prepared by the AEC with 
respect to the Vermont Yankee Nuclear Power Corporation 
(Docket No. 50-271) the AEC exhibits some ‘reluctance.to 

apply state permit requirements. The draft statement on 


Senator Jackson in his comments on the changes made in 
S. 1075 summarized the position which we urge here (115 Cong. 
Rec. (@aily ed.) S. 12113 (October 8, 1970)): 


Subsection 102(b) requires the development of 
procecures designed to insure that in instances where 
a proposeé major Federal action would have a signi- 
ficant impact on the environment that the impact 

has in fact been considered, that any adverse effects 
which cannot be avoided are justified by some other 
stated consideration of national policy, that short- 
term uses are consistent with long-term productivity, 
an@ that any irreversible and irretrievable commit- 
ments of resources are warranted. . 

The agreed-upon changes mentioned previously 
would change the language of some of these require- 
ments, but their substance would remain relatively 
unchanged. 27/ 


fn. 26 cont'd. 


p. 28 discusses the fact that operation of the plant 

as planned will violate the water use permit by discharging 
5 to 10 cubic feet per second of heated water in excess of 
the thermal limits set by the permit. Rather than enforce 
the permit (as Appendix D requires) the AEC attempts to 
excuse the non-compliance by demonstrating that only a 
small ‘percentage of the water discharged will violate 

the permit. 


This latter comment is particularly relevant in light of 
the Respondent's suggestion that the changes in NEPA 
may have somehow invalidated the significance of S. Rep. 
No. 91-269, supra (Resp. brief, p- 25, fn. 16). 


Iv 


In Appendix D the AEC has recognized the validity of 


Petitioner's argument that where a nuclear power plant obtained 


a construction permit before January 1, 1970, and will ultimately 
| 
have to obtain an operating license to which NEPA will be appli- 


cable, steps should now be taken to ensure consideration of 


the environmental consequences before further construction of 


the plant makes it impossible as a practical matter, to modify 
the plant or its method of operation. Thus the AEC has required 
that all construction permits "whenever issuea" ‘shall include 

a condition that any validly imposed state or federal non-radio- 
logical environmental standard or requirement which is applicable 
to the plant be observed by the applicant (paragraph 9, (Jt. 

App. (Vol.1) 9)). We have no quarrel with this provision. 
The AEC also requires that a detailed environmental statement 
with respect to each plant for which a construction permit has 


been issued be prepared even before the time for filing such 
| 
| 
28/ Of course the applicant was already bound by the federal 
or state law involved to comply with the environmental 
standard or requirement but the reaffirmation of this 
obligation in the AEC constructiopermit will not be 
harmful. Also with respect to water quality standards 
the provisions of 33 USC Section 1171(b) provide some 
leeway with respect to when the state water quality 
certificate must be obtained with respect to plants already 
under construction. 
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a statement in conncection with an application for an operating 
license. We have no quarrel with this provision. However, 


the AEC refuses to utilize the data contained in or attached 


to the detailed environmental statement as a basis for modification 


of the construction permit. It also refuses to permit meaningful 
consideration of whether further construction of the plant 
should be halted pending the completion of in depth environmental 
studies. We have substantial quarrel with these latter two 
positions. 

Petitioners are not, as one Amicus suggests (Indiana and 
Michigan Electric Company, et al, brief 53-66), seeking retro- 
active application of NEPA. In every case involved the require- 
ments of NEPA will have-to be met at the operating license 
stage. Petitioners want to make the NEPA review that must 
eventually occur as meaningful as possible. Respondents and 
the Amici would be willing to permit the passage of time and 
further construction of the plant to effectively foreclose 
environmentally desirable alternatives to the plant design and 
operation. A reading of the arguments in the briefs by Amici 
{particularly Consumers Power Company, brief, pp. 11-19), make 
clear that applicants for operating licenses intend to argue that 
the extent to which construction of a nuclear plant has occurred 
will‘limit the extent to which NEPA will be applied and the 
extent to which environmental protections will be incorporated 


into the plant design and operation. 
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In paragraph 11 of its guidelines for implementation 
of NEPA the Council on Environmental Quality has addressed this 
very problem and indicated that where further mor federal 
action will occur on previously authorized projects the agency 
should "to the fullest extent possible" (i.e. urjless prohibited 
by their statute (see pp. 3-4 , infra)) anapelcocace major 
actions "so as to minimize adverse eneironmenta ponsequenceste 
(35 Fed. Reg. 7392 (May 12, 1970); 36 Fed. Reg. 1400 (January 
28, 1971). If the AEC will not now consider 22/ whether 


construction of the plant should be halted while the environ-— 


mental consequences of the plant's present design and location 


EEE 


The consideration should be in the form of a proceeding 
where the public, applicant and other federal and state 
agencies can submit their views. This needa not be a hear- 
ing before a board at which oral testimony! is adduced. 

What we seek is a forum for consideration of these views 

at which the applicant will have the burden to establish 
that further construction of the plant before the investiga- 
tion under NEPA has occurred is not contrary to the goals 
of NEPA. As one Amicus indicates (Duke Power, et al, brief, 
pp. 45-46) the most effective way to consider whether the 
full review required by law should delay continued con- 
struction of the plant is to do it on a case by case basis 
as is now required with respect to the review of anti- 
trust matters in Section 105(c) (8) of the Atomic Energy 

Act aS amended by P.L. 91-560. See also Environmental 
Defense Fund v. Corps of Engineers, supra at Pp- 1268, 1269. 


are assesse@ and weighed against other relevant factors ?/ 


and will not modify the construction permit to the extent that 
the environmental assessment contained in the detailed state- 
ment warrants, it will not in any sense minimize, to the 
fullest extent possible, the adverse environmental consequen- 
ces of the plant. 

Much of the AEC and Amici argument is addressed to 
allegations that power needs and the costs of delays would 
make halting construction and imposition of modifications in 
the construction permit undesirable. Those issues are not 
relevant in this proceeding. Petitioners do not seek from 
this Court any relief which will in and of itself delay the 


construction of any nuclear power plant or modify the construc- 


1/ 


- . 3 noes - 
tion permit of any plant. — Petitioners aeek an opportunity 


The AEC suggests that consideration of whether to issue an 
order to show cause can be made on the basis of present AEC 
regulations (Resp. brief, p. 61). But those regulations as 
written do not explicitly indicate that the kind of environ- 
mental concerns involved here would be a relevant basis for 
the issuance of a show cause order nor that such an order 
will issue in all cases. 


Petitioners do request that the backfitting requirement of 
Section 50.109(a) of 10 CFR Part 50 be amended to allow backfit- 
ting of systems which will improve environmental protection. 

But even then no practical modification of the construction 
permit would occur until the AEC had decided that backfitting 


was required in a specific case. 


to have the AEC decide whether construction should be halted 


ana to decide whether the construction permit should be modified. 
At that time the alleged need for power and the cost of delay 
or modification in the ‘construction permit would be relevant 
considerations as well as evidence of probably adverse 
environmental consequences, narrowing of available alterna-— 
tives and all other relevant factors in Sections 101 and 102 
of NEPA. 

With respect to Petitioners argument for backfitting, the - 
AEC suggests that the brevity of the argument shows a lack of 
seriousness (Resp. brief, p. 62). In fact the brevity indi- 
cates Petitioners confidence in the argument. As noted above 
the AEC is charged by the Council on Environmental Quality to 
minimize adverse environmental consequences to the fullest 
extent possible. Backfitting would provide an additional mea- 
sure of protection and is clearly possible as shown by existing 
AEC regulations. NEPA requires that an agency utilize the 
maximum effort to minimize adverse ronmental consequences 
of its actions and the AEC offers no legally valia excuse for 
its failure to consider in each case whether backfitting of 
technological advances should be required. The AEC would of 
course retain the discretion to decide whether the environmen- 
tal benefits to be. obtained by backfitting, ee the cost 
which would be incurred. Here again we marvel at the AEC's 


- xeluctance to use the kind of discretion which NEPA has given 
to it -- i.e. the discretion to decide on a case by case 


basis what action will be taken in light of the data ob- 


tained in the thorough review and analysis required by NEPA. 


Conclusion 

Numerous factual allegations are contained in the briefs 
of the Amici which suggest that as to their particular 
nuclear power plants there is really no need to fully apply 
the procedures in Section 102 of NEPA. Were this the full 
hearing on environmental consequences of these nuclear power 
Plants which we urge this Court to require, we would have 
much to say about the wisdom of the proposed issuance or modi- 
fication of) those construction permits and issuance of those 
operating licenses. Obviously this is not the forum for that 
exploration. 

But the variety of relevant factors involved in assessing 
the wisdom of allowing construction or operation of these 
plants and the variety of state and federal standards and reviews 
involved underscores, in our opinion, the need to consolidate 
in one public proceeding a thorough consideration of the envi- 
ronmental conseguences of the proposed project, unavoidable 


adverse consequences, alternatives to the proposal, the rela- 


tionship between short-term uses and long-term productivity, 
irreversible and irretrievble commitments of resources; and 
all of this to be weighed with the factors in Section 101 of 
NEPA by an independent hearing board which, with the benefit 
of views from federal and state agencies and che publics will 
make the decision to issue or not to issue the requested 
permit or license. To the extent that other agencies have 


conducted thorough reviews of those matters their comments 


with supporting data will provide invaluable assistance to the 


hearing board and. will help make the hearing both meaningful 


and brief. 
Despite apparent fears by the Amici, the Petitioners 
and other environmentalists are unalterably opposed to un- 
necessary delay in the decision to issue construction permits 
or operating licenses. They also lack the resources to inter- 
yvene in every NEPA hearing and their decision to intervene 
will depend in part upon the thoroughness of the reviews and 
studies conducted prior to that hearing and included in or 
attached to the detailed environmental Statens If those 
studies and reviews are adequate and reveal no substantial 
problems those who devote themselves to protecting and 
enhancing the environment will not waste their time and 
effort on the project and applicants with such projects 


should welcome the opportunity that NEPA provides for a com- 


plete investigation of all relevant environmental factors. 


This litigation does not involve an attempt to need- 
lessly delay or interfere with the development of nuclear 
power. It is essentially involved with the procedural rights 
ané protections guaranteed to the public by the National 
Environmental Policy Act. We urge this Court to apply the 
clear language of NEPA and to overturn those portions of 
Appendix D which prevent the full compliance with the 


reguirements of NEPA, 
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STATEMENT OF CASE 


On January 1, 1970, the National Environmental Policy Act (“NEPA”), 
42 U.S.C.A. 4321 et seq., became effective. On December 4, 1970, the 
Atomic Energy Commission (“AEC”) adopted Appendix D to 10 CFR Part 


50 (“Appendix D™) as its statement of procedures for the implementation of 
NEPA. On December 7, 1970, the Petitioners, Calvert Cliffs’ Coordinating 
Committee, Inc. National Wildlife Federation, and The Sierra Club, filed a 
petition for review questioning the propriety of the procedures which the AEC 
had established and requesting this Court to order the AEC to correct the al- 
leged inadequacies. To hold invalid certain segments of Appendix D and to 
require the changes and actions advocated by the Petitioners would seriously 
affect the generating capability of Arkansas Power & Light Company, and thus, 
its ability to serve its customers. For this reason, Arkansas Power & Light 
Company, on February 23, 1971, filed its motion for leave to file brief ami- 
cus curiae. On March 8, 1971, this Court entered its order granting said 


motion. 


INTRODUCTORY STATEMENT 


Arkansas Power & Light Company is a public utility with substantially 
all of its operations in the State of Arkansas. Although it is a comparatively 
small electric utility, its service is essential to the people and economy of the 


State of Arkansas. Its service area encompasses approximately 18,200 square 


miles and it provides electric service in 61 of the 75 counties in Arkansas. 


In the electric utility industry it is necessary for the utility companies 
to plan their generation facilities years in advance, because it takes several 
years to complete such plants. Arkansas Power & Light Company knew in 
1966 and 1967 from its continuous studies that it would need additional 
generating capacity in 1973. A lengthy and exhaustive study was made con- 
cerning the various types of generating plants which might be constructed, 
and the decision was made that the next generation facility should be a nu- 


clear powered plant. 


After completion of this investigation, Arkansas Power & Light Company, 
on November 24, 1967, filed an application with the AEC for the necessary 


permits and licenses to construct and operate a nuclear powered generating 


station having a generating capacity of approximately 850,000 IKW on a penin- 
sula in the Dardanelle Reservoir in Pope County, Arkansas. After a thorough 
review of the application and the proposed plant in accordance with its normal 
procedures, the AEC issued a construction permit for this plant on December 
6, 1968. 


Shortly after the issuance of the construction permit by the AEC on De- 
cember 6, 1968, Arkansas Power & Light Company and its contractors began 
the construction of the nuclear generating plant, and that construction has con- 
tinued to the present time. If construction is continued on the present pro- 
jected schedule without delay, the plant will be completed in early 1973, and 
assuming that an operating license is issued by the AEC, it will be placed in 
operation in August of 1973. | 


| 

In early 1970 Arkansas Power & Light Company determined that it must 
construct a second nuclear powered generating unit at the same site in order 
to meet its projected load requirements in 1977. In September, 1970, Arkansas 
Power & Light Company filed an application with the AEC for the construc- 
tion and operation of Unit 2 which when completed will have an electric gen- 
erating capacity of 950,000 KW. A date for public hearing on this application 
has not yet been set. 


The two nuclear powered electric generating units described above are es- 
sential to the ability of Arkansas Power & Light Company to meet the demand 
for electric power in its territory in the next several years. It is a matter of 
common knowledge that the demand for electric power has been increasing 
and will continue to increase substantially every year. In its ‘explanation of 
its reasoning in the adoption of Appendix D, the AEC referred to Electric 
Power and the Environment, a report sponsored by The Energy Policy Staff, 


Office of Science and Technology, dated August, 1970. That report states 


very succinctly the sitatuion as follows: 


“Electric power use in the United States has been doubling 
about every ten years for many decades .... However, 


if prevailing growth patterns and pricing policies continue, 
electric power capacity may need to triple or quadruple 
in the next two decades. Since hydroelectric resources 
are’ quite limited, the vast majority of new generating 
facilities will be steam power plants requiring fossil fuels 
or nuclear energy.” 


Arkansas Power & Light Company has in the past experienced a similar growth 
in the demand for electric power. In order to plan for future generating facil- 
ities, the company is required to and does continuously make extensive studies 
projecting the future demand which will be made by its customers. These pro- 
jections are not merely guess work or conjecture, but are valid estimates of the 
electric power which will be required, and they show that in the years 1971 


through 1977 the demand of Arkansas Power & Light Company customers for 
electric power will be as follows: 


PROJECTED LOAD 
YEAR DEMAND (KW) 


1971 2,520,000 
1972 2,710,000 
1973 2,950,000 
1974 3,210,000 
1975 3,490,000 
1976 3,815,000 
1977 4,160,000 


At the present time, Arkansas Power & Light Company has installed facil- 
ities capable of generating 2,366,000 KW. It has no generating facilities under 
construction except the two nuclear powered units described above. It will be 
noted from these facts that during 1971, 1972, and 1973, until Unit 1 of the 
nuclear powered generating plant becomes operative, the demand for electric 
power on ‘the company will be greater than its total generating capability, and 


this discrepancy would increase but for Unit 1. Arkansas Power & Light Com- 


pany has made firm arrangements with other utility companies to provide enough 
additional electrical power to make up this deficiency until August of 1973. In 


August of 1973 if Unit 1 of the nuclear plant is placed in operation, the gen- 
erating capacity of the company will exceed the demand upon it. If Unit 1 
of the nuclear generating station does not begin the generation of power in 
August, 1973, the company will not have available enough power to meet the 
demands of its customers. The total generating capacity of the company’s 
facilities after Unit 1 is in operation will be 3,196,000 KW. In 1974 and 1975 
the company will again have a deficiency in its generating capacity, even with 
Unit 1 of the nuclear plant in operation. The company has firm commitments 
from other utility companies to furnish enough power to fill this deficiency 
until December of 1975, when Unit 2 of the nuclear powered generating plant 
is scheduled to be placed in operation. After this unit becomes operative the 
company will have a total generating capacity of 4,146,000 KW. If this unit 
it not generating power by the first of 1976 the company will again have a 
deficit in power for which it has no commitments from other companies. 


Beginning in August, 1973, when the first nuclear generating unit becomes 
operative, it will constitute approximately 26% of the total generating capabil- 
ity of Arkansas Power & Light Company. In December of 1975 when the 
second unit begins generating power, the nuclear units will constitute approx- 
imately 36% of the total generating capability of the company. 


As stated above, the company has made arrangements to cover its demand 
load requirements until the times scheduled for operation of the nuclear units. 
There is already a shortage of electric power in the United States. This short- 
age is likely to increase in the next few years. Arkansas Power & Light Com- 
pany does not believe that it would be able to obtain firm supplies of elec- 
tric power from other utility companies sufficient to meet the demands of its 
customers if it is delayed in the completion of its nuclear units. If the com- 


pletion and operation of nuclear powered generating stations throughout the 


United States is substantially delayed, the shortages of electric power will in- 
crease alarmingly. For this reason it is vital to the customers of Arkansas 
Power & Light Company and to the State of Arkansas which the company 


serves that there be no delay in the completion and operation of these nuclear 


units. Because this factor is so important to the company and to the State of 
Arkansas, Arkansas Power & Light Company feels compelled to file this brief 
amicus curiae in hope that substantial delays in the construction of nuclear 


generating plants and in the AEC licensing procedure may be avoided. 


ARGUMENT 


L. PETITIONERS’ ASSUMED LEGAL PRINCIPLES AND THE 

PRESUMED CONGRESSIONAL INT ENT UPON WHICH THEY 

BASE THEIR INTERPRETATION OF NEPA ARE IN ERROR 

Before proceeding to the discussion of the specific points raised by the Pe- 

titioners in their brief, it seems appropriate to point out that the entire approach 
of the Petitioners is contrary to the approach of the Congress in seeking to attain 
the objectives of NEPA, and also contrary to established legal principles underly- 
ing the exercise by administrative agencies of the functions conferred upon them 


by the Congress. The fundamental principles as we see them are: 


1. The Petitioners take an oversimplified approach to the goals of NEPA. 


Section 101(b) of NEPA lists six highly complex goals. The fifth of these 
goals is “‘achieve a balance between population and resources which will permit 
high standards of living and a wide sharing of the life’s amenities”. The brief 
of the Petitioners seems to proceed under the assumption that the sole goal of 
the Act is the oversimplified emotional statement of the problem of pollution 


contained in the speech of Senator Murray of Montana made in 1959, which 


opens the Petitioners’ argument (page 4). This simply is not the case. 


2. Petitioners take an oversimplified approach to the procedures for decid- 
ing problems affecting the environment. 


The NEPA Act might have established a single overall federal agency with 
full responsibility for passing on all aspects of environmental policy. On the 


contrary, NEPA seeks to coordinate the responsibilities of a vast number of agen- 
cies, Federal and State, which are already exercising portions of the function. 
Since many agencies, both Federal and State, are involved, the decision making 

is bound to be extremely complex. Section 101(b) recognizes the “continuing 
responsibility of the Federal Government to use all practical means, CO consistent 
with other essential considerations of national policy, to improve and coordinate 
federal plans, functions, programs and resources...” (Emphasis, supplied). The 
Petitioners constantly assume that all phases of the Seca problems should 
be decided in the AEC hearings. Arkansas Power & Light Company will point 
out below the number of approvals outside the AEC which were necessary and 


were related to environmental problems. 


3. The Petitioners flagrantly disregard the broad legal principle that courts 
will give great weight to the judgment of an ad ministrative agency in deciding 


on its procedures. 


Since this erroneous assumption underlies practically every point made by 
the Petitioners, it seems desirable to go into <.eater detail before dealing with 
the specific points made by Petitioners. 


The brief on page 15 states “it is by now well established that where health, 
safety, environmental protection and other similar public interests are concerned, 
a federal agency has the burden of proving that its proposed action best serves 
the public interest involved”; this is not the law of the United ‘States, and the 
cases cited by Petitioners do not support such a position. SES the former is 
inaccurate, the latter does not follow. 


We shall specifically deal with only one of the authorities cited in the Peti- 
tioners’ brief: Office of the Communications of the United Church of Christ v. 
FCC, 123 U.S. App. D.C. 328, 359 F.2d 994 (1966); on reargument 138 U.S. 
App. D.C. 112; 425 F.2d 543 (1969). In this case, the Court of Appeals for 

the District of Columbia gave a broad interpretation to the fight of the pub- 
lic to intervene in proceedings involving “the public interest”. However, there 
is not the slightest hint in this case that a member of the public having been 


permitted to intervene, the burden of proof that the administrative agency is 
acting in the public interest shifted to the administrative agency. 


In Power Reactor Development Company v. Electrical Union, 367 U.S. 
396, 6 L-Ed.2d 924, $1 S.Ct. 1529 (1961) (the Petitioners’ brief cites the 
dissenting opinion in this case as authority for propositions which the major- 
ity of the court rejected), the Electrical Union contended that the AEC should 
not grant a provisional construction permit unless its “first finding” as to the 
safety of the design of the reactor was “backed up with as much conviction 
as to the safety of the final design of the specific reactor in operation as the 
second final finding must be” (page 407). Admittedly, the Commission’s rules 


had no such requirement and the Union challenged their legality. The Supreme 


Court, in supporting the Commission’s rule, made the following statement: “We 
see no reason why we should not accord to the Commission’s interpretation of 
its own regulation and governing statute that respect which is customarily given 
to a practical administrative construction of a disputed provision.” A clear 
and detailed statement of this principle is found in Udall v. Washington, Vir- 
ginia and Maryland Coach Co., 130 U.S. App. D.C. 171, 175; 398 F.2d 765, 
769 (1968): 


“As the distinguished trial judge recognized, there is a judi- 
cial presumption of validity of administrative action, and 
the burden is on WV&M to overcome that presumption. 
Duesing v. Udall, 121 U.S. App. D.C. 370, 374, 350 F.2d 
748, 752 (1965), cert. denied, 383 U.S. 912, 86 S. Ct. 
888, 15 L. Ed.2d 667 (1966). The court should not seek 
to make a de novo determination, and it need not agree 
with the Secretary’s judgment in order to uphold it. For 
where there is more than one solution to an administrative 
problem the court will uphold any one that has a rational 
basis. Udall v. Tallman, 380 U.S. 1, 85 S. Ct. 792, 13 
L. Ed.2d 616 (1965). Here the task of weighing the com- 
peting uses of federal property has been delegated by Con- 
gress to the Secretary of the Interior. The balance which 
he strikes will not be judicially upset unless it is arbitrary 
or beyond his authority. United States v. Shimer, 367 U.S. 


374, 381-382, 81 S.Ct. 1554, 6 L. Ed.2d 908 1961), 
quoting Bates & Guild Co. v. Payne, 194 U.S. 106, 
108-109, 24 S.Ct. 595, 48 L. Ed. 894 (1904).” 


See also Lewes Dairy Inc. v. Freeman, 401 F.2d 308 (C.A. 3, 1968); Braniff 
Airways Inc. v. CAB, 126 U.S. App. D.C. 399; 379 F.2d 453 AE 


Not only is there no burden of proof on the Commission that the AEC 
establish that its rules and regulations should be sustained, but the Courts will, 
to use the language of the Supreme Court, accord great weight to the Commis- 
sion interpretation of its own regulations and governing statutes. 

Il. THE NEPA DOES NOT REQUIRE THAT THE AEC INVESTI- 


GATE ADVERSE ENVIRONMENTAL EFFECTS OF NUCLEAR 
POWER PLANTS IN ITS UNCONTESTED PUBLIC HEARINGS. 


The first argument made by Petitioners is that the AEC violated NEPA by 
failing to make provision for investigating adverse environmental effects of 
nuclear power plants at its uncontested public hearings. Petitioners’ brief in 
essence seeks to support this contention by propounding the legal proposition 
that a federal agency has the burden of proving that its proposed action best 
serves the public interests involved. As we pointed out above, such a proposi- 


tion has no known relationship to American law. 


Petitioners, however, go into somewhat greater detail in supporting their 


proposition by suggesting that the AEC has somehow or other shown a disre- 
gard for NEPA by excluding environmental issues from construction permits 
or operating licenses’ hearings unless an intervenor to the hearing Taises such 
issues. The Petitioners contrast this practice with the requirement in 10 CFR 
Part 2, Sec. 2.104(b)(2) that as to radiological issues in an uncontested pro- 
ceeding, the Atomic Safety and Licensing Board will examine the application 
to determine if the review by the Regulatory Staff was adequate, and if the 
issuance of the requested permit or license is consistent with the health and 
safety of the public. This difference in procedures is claimed to represent, 


in effect, discrimination against environmental issues. 
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In the first place, it should be noted that this contention of the Petitioners 


does not involve any question of satisfying the requirements of the Administra- 


tive Procedure Act concerning adjudications, 5 U.S.C.A. $554. The Administra- 
tive Procedure Act does not impose a requirement of an adversary hearing be- 
fore an agency but only specifies the procedure to be followed when a hearing 
is required by some other statute, Webster Groves Trust Company v. Saxon, 
370 F.2d 381(C.A. 8, 1966); LaRue v. Udall, 116 U.S. App. D.C. 396, 400; 
342 F.2d 428, 432 (1963); cert. denied, 376 U.S. 907, 11 L.Ed.2d 606, 84 
S.Ct. 660 (1964). 


The Administrative Procedure Act clearly does not require any adversary 
hearing on environmental questions. Therefore, any requirement for an adver- 
sary hearing must stem from NEPA. There is nothing in NEPA that requires 
an adversary hearing on this kind of a matter before the AEC. However, this 
is not important because the Commission has provided for a hearing when is- 
sues are properly raised. It seems clear that the Commission has fully complied 
with its responsibilities as defined in the Administrative Procedure Act when it 
furnishes to the general public notice and an opportunity to be heard, and 
provides a suitable procedure to adjudicate the questions that may be raised 
in the hearing, 5 U.S.C_A. 8 554 and 556. 


In the second place, it should be noted that the difference in AEC proce- 
dures for dealing with radiological issues and other environmental issues of which 
the Petitioners complain is limited to uncontested cases. Where intervenors 
raise environmental issues, the Licensing Board review under paragraph 12 of 
Appendix D is, in substance, identical with the procedure for reviewing the 
health and safety issues. 


The difference in procedures for dealing with the two types of issues in 
uncontested cases does not arise from some devious scheme to subordinate 
environmental issues, but rather from the differences between the procedures 
prescribed in the Atomic Energy Act from those prescribed in NEPA. The 
Atomic Energy Act requires that the Commission, in granting facility licenses 
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under either Section 103 or Section 104, make specific findings concerning 
common defense and security and the health and safety of the public. The 
Atomic Energy Act further requires the Commission to follow specified proce- 
dures. Among those procedures is at least one mandatory public hearing. The 
license would be invalid without the finding that the procedures set forth in 
10 CFR 2, Sec. 2 104(b) had been followed by the Commission. 


There is no equivalent directive in the NEPA in connection with “major 
federal actions significantly affecting the quality of the human environment” 
and for a good reason. | 

NEPA contemplates that many agencies, each in its own field of expertise, 
pass upon environmental problems and that the AEC be guided by the deci- 
sions of these agencies. Arkansas Power & Light Company will point out be- 
low that many agencies have already passed on environmental issues in connec- 
tion with its application. The logical counterpart, therefore, on environmental 
issues of the AEC findings in an uncontested case that the required procedures 
concerning health and safety issues have been followed, would be that the li- 
censee will be bound by decisions of all agencies validly imposing requirements 
concerning environmental issues. This is exactly what the regulation provides. 
The adequacy of the regulations of the other agencies is certainly not an issue 


in an uncontested case. 


The Petitioners attempt to make the additional point that under Section 
102(2)(c) of NEPA the AEC has a statutory obligation to include the detailed 
environmental statement in all agency review processes. NEPA requires only 


that the statement accompany the application through agency review processes. 
NEPA does require that the statement be re-examined at every step of the re- 
view process. In other words, the information must be available to the pub- 
lic, and any interested party must be given the right to raise issues as to the 
statement at the appropriate point in the review process. Paragraph 13 of 
Appendix D specifically provides that the statement will accompany the appli- 
cation through the Commission’s review processes, but does not require the 
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Licensing Board to pass on the statement when no issue regarding it is raised. 
Thus, the section fully conforms not only to the letter of NEPA but to its 
underlying purposes of increasing the flow of information to the public and 
providing opportunity for hearing when issues are raised. 


Finally, the principle in the PRDC case cited above that the Court places 
a great weight on the interpretation which an agency gives to its own adminis- 
trative duties and to the fulfillment of its own administrative functions is clear- 
ly applicable here. The Commission has decided that the most feasible way for 
dealing with the environmental issues is through making all of the information 
available in' the record, but not reviewing at a public hearing its sufficiency or 


adequacy except in a contested proceeding. Presumably, the Commission 


reached this judgment after weighing advantages and disadvantages of possible 
alternative procedures. Under the principles set forth in the PRDC case, the 
Commission’s decision would not be disturbed in the absence of a legal reason 
for disturbing it. Petitioners have cited no such reason but have confined 
themselves to showing only that they are in disagreement with the Commis- 
sion’s judgment. 


IU. THE AEC IS PERMITTED BY NEPA TO ACCEPT ENVIRON- 
MENTAL STANDARDS ESTABLISHED BY AUTHORIZED 
FEDERAL, STATE AND REGIONAL AGENCIES. 

The third contention of the Petitioners is that the AEC violated NEPA 
by determining that it would accept and rely upon environmental qualities, 
standards and requirements which have been established by authorized federal, 
state and regional agencies. 


The argument of the Petitioners is based entirely upon their own conjec- 
ture that the standards of state, regional and other federal agencies may not 
be adequate, and, therefore, the AEC is required to take upon itself the task 
of determining what standards should be applied in each individual case. In 
their brief, the Petitioners speculate that other federal agencies, state agencies 
and regional agencies may not have adequate personnel, financing or expertise 
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to determine what standards and requirements should be imposed, and that on 
the other hand, the AEC does have an abundance of financing, personnel and 
technical qualifications to make such determinations. The argument of the Pe- 
titioners is contrary to the facts. The AEC does, of course, have personnel 
with technical qualifications to pass upon radiological matters: The AEC will 
continue to make decisions in each case on these matters. On the other hand, 
the scope of its operations has always been limited to nuclear energy and 
radiological effects. In the past it has had no jurisdiction over any other mat- 
ters which might adversely affect the environment, State of New Hampshire v. 
AEC, 496 F.2d 170 (C.A.1, 1969), cert. denied, 395 U.S. 962, 23 L-Ed.2d 748, 
89 S.Ct. 2100: (1969), and therefore has no expertise or personnel qualified to 
make decisions on such matters. On the other hand, the federal, state and re- 
gional agencies upon whose standards the AEC would rely are necessarily quali- 
fied in the fields in which they set standards. It should be hoted that the 
AEC proposes in Appendix D to accept the standards and requirements only 
of those agencies which are authorized by law to fix such standards and re- 
quirements. Certainly this Court cannot make a finding that those agencies 
which have been authorized to establish standards and requirements on matters 
affecting the environment do not have the expertise required to properly deter- 
mine those standards and requirements especially in view of the expressed in- 
terest of both the NEPA and the Water Quality Improvement Act (33-U.S.C.A. 
$1171) that those agencies should continue to exercise such functions. 


An example of the type of standards and requirements | which the AEC 

has stated in Appendix D that it will accept may be shown by the experience 
of Arkansas Power & Light Company in attempting to meet criteria established 
by state and federal authorized agencies with reference to Unit 1 of its nuclear 
generating plant. In Arkansas, jurisdiction to prevent pollution of water and 

air has been vested in the Arkansas Pollution Control Commission by the Ar- 
kansas Water and Air Pollution Control Act (Ark, Stat. Ann. § 82-1901 through 
82-1943 (19__). This Commission is specifically authorized to establish pollu- 


tion standards for water and to prevent the pollution of water in the state. 
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No one is permitted to discharge anything into a stream or body of water in 
the state without a permit from the Pollution Control Commission (Ark. Stat. 
Ann. $ 82-1904). 


The Arkansas Pollution Control Commission has been designated as the 
agency empowered to act on behalf of the State of Arkansas for all purposes 
of the Federal Water Pollution Control Act (33 U.S.C.A. 8 1151-1175). It is 
also the agency of the State of Arkansas authorized to act on behalf of the 
state in matters covered by the Federal Water Quality Act of 1965 (33 U.S.C.A. 
$1160). The Federal Water Quality Act of 1965 prohibits the pollution of 
interstate streams and provides remedies to enforce the prohibition. It also 
provides for the adoption of water quality criteria by states with the approval 
and concurrence of the Secretary of the Interior who acts through the Federal 
Water Pollution Control Administration. 33 U.S.C.A. $1160(c)(1) and (3) pro- 


vide as follows: 


“(c) (1) If the Governor of 2 State or a State water pollu- 
tion control agency files, within one year after October 2, 
1965, a letter of intent that such State, after public hear- 
ings, will before June 30, 1967, adopt (A) water quality 
criteria applicable to interstate waters or portions thereof 
within such State, and (B) a plan for the implementation 
and enforcement of the water quality criteria adopted, and 
if'such criteria and plan are established in accordance with 
the letter of intent, and if the Secretary determines that 
such State criteria and plan are consistent with paragraph 
(3) of this subsection, such State criteria and plan shall 
thereafter be the water quality standards applicable to such 
interstate waters or portions thereof. 


“(3) Standards of quality established pursuant to this sub- 
section shall be such as to protect the public health or 
welfare, enhance the quality of water and serve the pur- 
poses of this chapter. In establishing such standards, the 
Secretary, the Hearing Board, or the appropriate State au- 
thority shall take into consideration their use and value 
for public water supplies, propagation of fish and wildlife, 
recreational purposes, and agricultural, industrial, and other 
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legitimate uses. In establishing such standards the Secre- 
tary, the hearing board, or the appropriate State author- 
ity shall take into consideration their use and value for 

navigation.” 


Thus water quality criteria adopted by the Arkansas Pollution Control 
Commission and approved by the Federal Water Pollution Control Administra- 
tion become the standards for the protection of the environment in Arkansas, 
and the requirements which must be met before anyone may make any dis- 
charge, directly or indirectly, into the interstate streams involved in Arkansas. 
Acting pursuant to these laws, the Arkansas Pollution Control Commission 
adopted its Regulation 2 establishing water quality criteria for certain inter- 
state streams, including the Arkansas River, in Arkansas. These criteria were 
properly approved under the Federal Water Quality Act of 1965 by the Fed- 
eral Water Pollution Control Administration. Both of these agencies acted only 
after exhaustive investigation and study and after public hearings. The regula- 
tion is set out as No. 1 in the addendum to this brief. 


The nuclear generating station which is under construction by Arkansas 
Power & Light Company is located adjacent to Dardanelle Reservoir which is 
a part of the Arkansas River. As a result, the water quality criteria described 
above became applicable to all discharges from the plant into) ‘the Dardanelle 
Reservoir. Arkansas Power & Light Company filed an application with the 
Arkansas Pollution Control Commission for a permit to discharge effluent from 
the nuclear plant in the fall of 1967. In conjunction with its application, it 
filed with the Commission a lengthy report prepared by experts after extensive 
study describing the effluent which would be discharged. The report set out 
all of those matters which would have any effect upon the applicable water 
quality criteria, including, specifically, the chemical content and the tempera- 
ture of the water. In addition, it analyzed and described the dissipation of 
heat from the discharged water, and the area of the lake which would be af- 
fected by the heat and the extent to which it would be affected. 
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The Arkansas Pollution Control Commission took the application under 
advisement and began its own investigation. In connection with its investiga- 
tion, it requested comments from and consulted with the Arkansas Game and 
Fish Commission, the Arkansas State Board of Health, the Federal Water Pollu- 
tion Control Administration, and the Fish and Wildlife Service of the Interior 
Department of the United States. All of these agencies did make comments 
and a consultation with them continued until the permit was finally issued. 

In the course of its investigation, the Pollution Control Commission required 
that Arkansas Power & Light Company have its experts make additional studies 
and furnish supplementary information. The supplementary studies include a 
thorough analytical study of the currents which would be created in Dardanelle 
Reservoir by the discharge from the plant and the effect these currents would 
have on the temperature of the reservoir at various locations. As a result of 
the investigation, Arkansas Power & Light Company was required to completely 
change its plans for its intake and discharge canals leading to and from the 
structure. The Arkansas Pollution Control Commission was not satisfied with 
the analytical studies of the effect of the discharge on the reservoir and re- 
quired that Arkansas Power & Light Company construct a scale model of a 
portion of Dardanelle Reservoir which would be affected by the discharge and 
make extensive actual tests of currents and temperatures. This project, includ- 
ing constructing the model and running the tests, consumed more than six 
months of time. The results of the scale model tests confirmed the results 

of the analytical studies and showed that the discharge would not result in 
any violation of water quality criteria for this location. 


After the exhaustive investigation described above, the Arkansas Pollution 
Control Commission scheduled a public hearing and gave the public an oppor- 
tunity to appear and present any statements or evidence which might be per- 
tinent to the granting of the permit to Arkansas Power & Light Company. 


The hearing was held at Russellville near the site of the nuclear generating 
plant. 
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As a result of comments made and the requirements requested by the Fish 


and Wildlife Service of the United States Department of Interior, the Arkansas 
Pollution Control Commission also required that Arkansas Power & Light Com- 
pany contract for a ten-year background survey of Dardanelle Reservoir in the 
vicinity of the nuclear generating plant. As a result of this requirement, Ark- 
kansas Power & Light Company entered into a contract with Little Rock Uni- 
versity (now University of Arkansas at Little Rock) whereby Arkansas Power 

& Light Company agreed to finance and the Biology Department of Little Rock 
University agreed to conduct the background survey beginning in mid-1968 (ap- 
proximately five years before the plant operation of the generating plant) and 
continuing five years after the beginning of the operation of the plant. The 
survey includes a thermal survey, a chemical survey, a biological survey, and a 
radiological survey. Under the thermal survey, the temperature of the water in 
Dardanelle Reservoir at several locations and at various depths are taken period- 
ically. Under the chemical survey, samples of the water are itaken at several 
locations in the reservoir and analyzed for chemical content.. Under the bio- 
logical survey, a fish population and fish species count is taken periodically. 

In addition, samples of bottom sediment, samples of the water, and samples 

of invertebrates, plankton and other aquatic plants and mussels planted for this 
specific purpose are analyzed periodically. Under the radiological survey, sim- 
ilar samples are analyzed for radiological content. Reports of the results of 
the survey must be furnished semi-annually to the Arkansas Pollution Control 
Commission, the Fish and Wildlife Service, the Federal Pollution Control Admin- 
istration, the Arkansas Game and Fish Commission, the Arkansas State Depart- 
ment of Health, and the Corps of Engineers each six months. From the results 
of this survey, the Arkansas Pollution Control Commission will be able to deter- 
mine whether or not there is any violation of its water quality criteria or any 


adverse effect on the environment from the operation of the plant. 


After almost two years of investigation and study of the application of 
Arkansas Power & Light Company, the Arkansas Pollution Control Commission 
finally concluded that the discharge would not violate any of its standards of 
criteria and issued its permit for the discharge on July 24, 1969. 
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The water quality criteria described above (Addendum) are the type of 
standards and requirements which the AEC agreed in Appendix D that it would 


accept. These standards were set pursuant to joint authority of a federal stat- 


ute and state statute and were developed by a state agency and a federal agen- 
cy having expertise in the subject and knowledge of local conditions. It is diffi- 
cult to understand how the Petitioners could believe that the AEC could ever 
make the investigations necessary for it to determine independently whether or 
not the standards and requirements already fixed by state and federal agencies 
are acceptable and the further investigation necessary to determine whether or 
not the discharge from the plant of Arkansas Power & Light Company would 
violate these standards. It would appear that the AEC wisely chose to accept 
the standards and requirements already determined particularly since it has no 
expertise in this subject matter. 


The Arkansas River has been made navigable through works performed by 
the United States Army Corps of Engineers and Dardanelle Reservoir was con- 
structed as a part of this navigation project. Therefore, before Arkansas Power 
& Light Company could construct the intake and discharge canals leading to 
and from its plant from Dardanelle Reservoir, it was necessary for the com- 
pany to obtain a permit for this work from the United States Army Corps of 
Engineers pursuant to the provisions of the Rivers and Harbors Act of March 
3, 1899 (33 U.S.C.A. $403). The application for this permit was originally 
filed September 26, 1967. Under the regulations of the Corps of Engineers 
governing the issuance of permits of this type (33 CFR $ 209.120), it was 
necessary for the Corps of Engineers to consult with other public agencies 
which might have an interest in the granting or denying of the permit. In ac- 
cordance with these regulations, the Corps of Engineers gave notice of the ap- 
plication to, among others, the Fish and Wildlife Service of the United States 
Department of Interior, the Federal Water Pollution Control Administration of 
the United States Department of Interior, the Arkansas Pollution Control Com- 
mission, the Arkansas State Game and Fish Commission, and the Arkansas 
State Board of Health. Comments were received by the Corps of Engineers 
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from the Fish and Wildlife Service, the Federal Water Pollution Control Admin- 
istration, and the Arkansas Pollution Control Commission requesting that the 
permit not be issued until those agencies had satisfied themselves that there 
would be no adverse effect on the environment at Dardanelle Reservoir as a 
result of the discharge of the cooling water. The Arkansas Game and Fish 
Commission and the Arkansas State Board of Health participated in confer- 
ences conducted with reference to this permit but indicated that they would 
channel their comments and requirements through the Arkansas Pollution Con- 
trol Commission. The Corps of Engineers held up the issuance of the permit 
pending the investigation made by other agencies. Arkansas Power & Light 
Company was required to make a lengthy study of proposed modifications in 
the type of intake structure to be built upon the requirement of the Fish and 
Wildlife Service. This study demonstrated that the proposed modification would 
require a substantial sum of money and would not result in iproviding any bet- 
ter habitat for fish. After the report on the study was furnished, the Fish and 
Wildlife Service agreed that the modification was not desirable. The Fish and 
Wildlife Service then requested that Arkansas Power & Light Company be re- 
quired to commit itself to a number of things as conditions. ‘of granting the 
permit. The principal one of these was that the company undertake to finance 
the background survey through the Biology Department of Little Rock Uni- 
versity which has been described above. Other conditions required by the Fish 
and Wildlife Service were that the entire project area be made accessible to 
fishermen and that certain facilities be constructed by the company to enhance 
the attractiveness and usefulness of the waterfront surrounding the plant to 
fishermen. The company agreed to all of the conditions imposed by the Fish 
and Wildlife Service, and after the discharge permit was issued by the Arkansas 
Pollution Control Commission, the Corps of Engineers issued a permit for con- 
struction of the canals. This permit was issued almost two years after the 
original application therefor was made. | 


We have set out some of the experiences of Arkansas Power & Light Com- 


pany relating to the regulation by governmental agencies of ‘the environmental 
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effects of its nuclear generating plant in order that the Court may see that the 
investigation made by state agencies and federal agencies other than the AEC 
of environmental matters are not as weak and ineffective as the Petitioners 
would have ‘the Court believe. We submit that the AEC was thoroughly justi- 
fied in relying upon the standards and requirements for the protection of the 
environment established by state and other federal agencies having authority 
over the subject matter. 


WV. APPENDIX D ADEQUATELY PROVIDES FOR ENVIRON- 
MENTAL ASPECTS OF NUCLEAR POWER PLANTS 
NOW UNDER CONSTRUCTION 


The final point made by the Petitioners is that the Commission violated 
the NEPA by “refusing to establish procedures for meaningful consideration 
of environmental effects of nuclear power plants now under construction.” 
The Petitioners would remedy this by compelling the AEC to issue to all plants 
where construction permits have been granted orders to show cause why con- 
struction of the plants should not be suspended during preparation of the en- 
vironmental statement. The Petitioners graciously concede that the AEC need 
not take the more drastic step of suspending construction permits without a 
hearing. it should be emphasized that the Petitioners here are referring to 
construction permits such as the one given to Arkansas Power & Light Com- 


pany on December 6, 1968, where at the time of the issuance of the operat- 


ing license an intervenor is in a position to request a hearing which would con- 
sider the environmental issues. Therefore, there is no problem in these cases 
that the persons desiring to raise the environmental issues are deprived of a 
right to be heard or that the issues cannot, at the time of the operating li- 
cense, be considered in the licensing proceedings. 


The main contention of the Petitioners is that at such time construction 
will have proceeded so far and so much money will have been spent that the 
Commission is unlikely to deny the license. The Petitioners state: “‘in short, 
to postpone action is, for all practical purposes, to deny it.” (Brief, page 40). 
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As the Petitioners point out, this issue has been aired in|the United States 
Supreme Court in connection with atomic energy facilities in Power Reactor 
Development Company v. Electrical Union, supra. The Petitioners cite, in sup- 
port of its position, the dissenting opinion of Mr. Justice Douglas which states 
“when that point is reached [the operating license hearing], when millions have 
been invested, the momentum is on the side of the applicant, not on the side of 
the public. The momentum is not only generated by the desire to salvage invest- 


ments. No agency wants to be the architect of a ‘white elephant’.” (Brief, page 39). 


The flaw in this reasoning is that Mr. Justice Douglas’ dissenting opinion 


expresses a view which the Supreme Court refused to accept. To quote the 


majority opinion of the Court: 


“The respondent’s argument is a tantamount to an insistence 
that the Commission cannot be counted on, when the time 
comes to make a definite safety finding, wholly to: exclude 
the consideration that PRDC will have made an enormous 
investment. The petitioners concede that the Commission 
is absolutely denied any authority to consider this! invest- 
ment when acting upon an application for a license for 
operation. PRDC has been on notice long since that it 
proceeds with construction at its own risk, and that all its 
funds may go for naught. With its eyes open, PRDC has 
willingly accepted that risk, however great. No license to 
operate may be issued to PRDC until a full hazards report 
has been filed, until the AEC’s Advisory Committee on Re- 
actor Safeguards makes a full investigation and public report 
on safety to the Commission, until the Commission itself, 
after notice and hearings at which respondents, if they de- 
sire, may be heard, has made the safety-of-operation finding 
required by 182a and Reg. 50.35, and until the other re- 
quirements of 185 have been met. It may be that an oper- 
ating license will never be issued. If one is, that will not 
be the end of the matter. The respondents may ‘have judi- 
cial review. .. . We hold that the actions of the Commis- 
sion up to now have been within the Congressional authoriza- 
tion. We cannot assume that the Commission will exceed 


its powers, or that these many safeguards to protect the 


public interest will not be fully effective,”. (Power Reac- 
tor Development Co. ¥. Electrical Union, supra, at page 
936). 


The Commission in Appendix D has made the judgment, after balancing 
interests, that the construction of the plants should proceed and the hearing 
on environmental questions take place at the operating license stage. This 
Commission judgment took into consideration the urgent need for increased 
electrical power and the relationship of increased electrical power to “high 
standards of living and a wide sharing of life’s amenities”, which is one of the 
policy objectives of NEPA. Despite the fact that in the Power Reactor Devel- 
opment Company case the Supreme Court accorded to the Commission’s inter- 
pretation of its own regulations and governing statute that respect which is 
customarily given to a practical administration of a disputed provision, the Pe- 
titioners are arguing that its own judgment on balancing the interests should 
be substituted for the Commission’s judgment. The very statement of such a 
position destroys any weight that might be given to it. 


The course of action which the petitioners say that NEPA requires of the 


AEC is that an order be issued requiring AP&L and other utility companies 


who presently hold a construction permit to show cause why construction of 
nuclear power plants should not be suspended during preparation of detailed 
environmental statements. A consideration of the practical results of such a 
procedure should indicate very clearly one good reason why the AEC should 
not pursue such a course. A show-cause order necessarily involves a hearing 
and petitioners’ brief clearly contemplates an adversary hearing. If such hear- 
ings were held for all of the nuclear plants presently under construction, it 
would consume months of the time of the AEC staff and of the staffs of the 
utility companies assigned to nuclear generating projects. It should be obvious 
that the regular review processes of pending applications for construction per- 
mits and for operating licenses would have to be set aside and delayed until 
the task ‘of holding public hearings on the show cause orders could be com- 
pleted. Neither the AEC nor the utilities have sufficient staffs to pursue these 
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hearings and carry on the normal construction and review processes at the same 
time. The inevitable result would be delay in completion of construction and 
in the licensing for operation of nuclear generating staffs now | being built. 


The burdensome procedure suggested by petitioners would accomplish ab- 
solutely nothing. Appendix D presently requires that all companies which 
presently hold construction permits must file an Environmental Report with 
reference to the plant under construction as soon as practicable (paragraph 1, 
Appendix D). Under this language it would appear probable ithat all of the 
applicants who presently hold construction permits will file the Environmental 
Report before it would be possible to complete all the hearings on the show 
cause orders suggested by petitioners. On the other hand, if the show cause 
orders are issued, it would be necessary for the utility companies to drop their 
efforts to complete the report and begin preparation for the show cause hear- 
ing, thus delaying the filing of the Environmental Report. 


It seems obvious to us that Appendix D provides an orderly process for 


the expeditious investigation of the environmental impact of nuclear generating 
plants presently being constructed. The suggestion made by | petitioners would 
result in substantial delays in placing these plants in operation without in any 
way furthering the policy prounounced by NEPA. 
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CONCLUSION 


For the reasons herein set forth, Arkansas Power & Light Company re- 
spectfully submits that Appendix D complies in every respect with the dictates 
of the NEPA, that Appendix D should be upheld and that Petitioners’ petition 
should be dismissed. 


Respectfully submitted, 


W. HORACE JEWELL 
DONALD T. JACK, JR. 
1550 Tower Building 
Little Rock, Arkansas 72201 


ROY B. SNAPP 
1725 K Street, N.W. 
Washington, D.C. 20006 


Attorneys for Amicus Curiae 


Of Counsel: 


HOUSE, HOLMES & JEWELL 


1550 Tower Building 
Little Rock, Arkansas 72201 


BECHHOEFER, SNAPP & TRIPPE 
1725 K Street, N.W. 
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ADDENDUM 


STATE OF ARKANSAS 
ARKANSAS POLLUTION CONTROL COMMISSION 


BEKEESSEE 


REGULATION NO. 2 


REGULATION ESTABLISHING WATER QUALITY 
CRITERIA FOR INTERSTATE STREAMS © 


I. AUTHORITY, GENERAL PRINCIPLES, AND ee 


1. Pursuant to the provisions of Section 3 of the Arkansas Water 
4 Air Pollution Control Act (Act 472 of the Acts of Arkansas for 1949, 
as sew Ark. Stats., Sec. 82-1904), and in compliance with the re- 
quirements of the Federal Water Quality Act of 1965 Public Law 89-234, 
33 U.S.C.A. 466g), the Arkansas Pollution Control Commission hereby 
promulgates this Regulation No. 2 establishing water quality criteria for 
interstate streams within the State of Arkansas. 


2. The water quality criteria herein set forth are based upon present, 
future and potential uses of the waters to which they apply and a statis- 
tical evaluation of past water quality conditions. The criteria are designed 
to enhance the quality, value, and beneficial uses of the water resources 
of the State of Arkansas and to aid in the prevention, control, and abate- 
ment of water pollution. In establishing these criteria, the Arkansas Pol- 
lution Control Commission has taken into consideration’ the use and value 
of the streams for public water supplies, commercial, industrial, agricul- 
tural, and other beneficial uses, recreational purposes, and propagation of 
fish and wildlife, and the view expressed at public hearings. The State 
of Arkansas has an exceptionally large volume of high quality water. With 
few exceptions, the streams of Arkansas contain waters’ of a quality suit- 


able for all legitimate uses without the necessity of unreasonable water 


A-2 


treatment. Where man-made pollution exists, substantial progress has been 
and is being made in abatement. It is the purpose of these criteria to 
preserve and enhance the quality of this water so that it shall be reason- 
ably available for all beneficial uses and thus promote the social welfare 
and economic well-being of the people of the State. The criteria, there- 
fore, are applicable to all interstate waters within the State. 


3. The water quality criteria herein contained shall not be construed 
as permitting any waste amenable to treatment or control to be discharged 
into any waters of the State of Arkansas without reasonable treatment or 
control: The Arkansas Water and Air Pollution Control Act provides, 
among other things, that it shall be unlawful for any person to discharge 
any waste into any waters of the State without having first obtained a 
written permit from the Commission. A disposal permit may not be is- 
sued unless there is submitted to the Commission plans and specifications 


for a disposal system adequate to treat or control the wastes so as not to 


cause water pollution as defined in the Act. Such treatment or control 
must be consistent with the state of the art and best practicable industry 


standards, the minimum requirement being secondary treatment or equiv- 
alent, giving due regard to the quality and flow of the receiving waters, 
the present, future and potential uses of such waters, economic feasibility, 
and other relevant factors. 


4. This Regulation No. 2 shall apply to the following interstate 
streams: 


Lower White Basin 


White River (Newport to Mississippi River and Cache 
River. 


Upper White, Neosho, Grand Basins 


Illinois River, Spavinaw Creek, Barren Fork, Elk River, 
White River (above Newport), Black River, Current River, 
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Eleven Point River, Spring River, English Creek, and King’s 
River. 
Arkansas, Lower Mississippi Basins 


| 
Arkansas River, Poteau River, and Mississippi River from 


mouth of White River to Louisiana Line inclusive. 


Upper Ouachita Basin 

Upper Ouachita River down to and including mouth of 
Little Missouri River. 
Red River Basin 


Little River, Dorcheat Bayou, Bodcaw Cree, Kelly Bayou, 
McKinney Bayou, Sulphur River, and Red River. 
| 
Lower Ouachita Basin 
Bayou Macon, Boeuf River, Bayou Bartholomew, Over- 
flow Creek, Chemin-a-Haut Creek, Ouachita River (Mouth of 
Little Missouri to Louisiana Line), Bayou Loutre, Little Corie 


Bayou, Three Creeks, Cornie Bayou, and Big Cornie Creek. 


St. Francis and Upper Mississippi Basins 
Pemiscot Bayou, Buffalo Creek, St. Francis River and 
Mississippi River (Missouri Line to Mount of White River). 


5. The discharge of wastes into such interstate waters or portions 
thereof, which reduces the quality of such waters below the water qual- 
ity criteria established by this regulation (whether the matter causing or 
contributing to such reduction is discharged directly into such waters or 
reaches such waters after discharge into tributaries of such waters) is sub- 
ject to the abatement and enforcement provisions of the Arkansas Water 
and Air Pollution Control Act. : 
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6. The water quality criteria herein established will be periodically 
reviewed by the Commission and revisions may be made to take into ac- 
count changing technology of waste production, treatment, and removal, 
advances in knowledge of water quality requirements, and other relevant 


factors. 
II. General Criteria 


1. Methods — The methods of sample collection, preservation, mea- 
surements and anlyses shall be in accordance with the latest edition of 
“Standard Methods for the Examination of Water and Wastewater” or 
other proven methods acceptable to the Commission. 


2. Location — The effects of wastes on the receiving stream shall 
be determined after the wastes have been thoroughly mixed with the 
stream water, but consideration may also be given to the quality of the 
waste effluent in determining the adequacy of treatment. (Emphasis Sup- 
plied) 


3. Ephemeral Streams — Where there are streams with intermittent 
flow, the treatment of waste discharged thereto shall be no less than con- 
ventional secondary or equivalent if reasonably required to protect present 
and projected future downstream uses. 


4. Stream Flows — These criteria are based upon the assumption 


that existing flow conditions in interstate streams shall continue without 


material change. The minimum weekly flow that occurs on the average 


once in 10 years will be used in applying these criteria. (Emphasis Sup- 
plied) 


5. The quality of streams tributary to the interstate streams shall 
be controlled so that the quality of the interstate streams will not be 
lowered beyond the criteria set herein. 


Il. 


Specific Criteria 


1. Temperature — The maximum temperature shall not be elevated 
above 20° Centigrade in trout streams, 30° Centrigrade in smallmouth bass 
streams, and 35° Centrigrade in other streams. The temperature ofa 
stream as determined by natural conditions shall not be increased or de- 
creased more than 5° Fahrenheit by discharges thereto. (Emphasis Sup- 
plied) | 


2. Color — True color shall not be increased to the; extent that it 
will interfere with present usage and projected future use iof the streams. 


3. Turbidity — There shall be no distinctly visible increase in turbid- 
ity due to waste discharges to the stream. 


4. Taste and Odor — Taste and odor producing substances shall be 
limited to concentrations in the stream that will not interfere with the 
production of potable water by reasonable water treatment processes, OF 
impart unpalatable flavor to food fish, or result in offensive odors arising 
from the stream, or otherwise interfere with the reasonable use of the 
water. 


5. Solids, Floating Material, and Deposits — The stream shall have 
no distinctly visible solids, scum, or foam of a persistent! nature, nor shall 
there be any formation of slimes, bottom deposits or sludge banks, attrib- 
utable to waste discharges. 


6. Oil and Grease — The stream shall be essentially free of the rela- 
tively nonvolatile liquid components that contribute to the formation of 


oil films, deposits and emulsions. | 


7. pH — The pH of water in the stream must not fluctuate in ex- 
cess of 1.0 pH unit, within the range of 6.0 — 9.0, over|a period of 24 
hours. The pH shall not be below 6.0 or above 9.0 due to wastes dis- 
charged to the receiving stream. 
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8. The dissolved oxygen in the stream shall not be less than 4 ppm, 
and this shall be the critical deficit point of the dissolved oxygen profile. 
The only exception will be when periodic lower values are of natural origin 
and therefore beyond control of the water user. For trout stream waters 
the minimum dissolved oxygen content shall not be less than 5.0 mg/1. 
The dissolved oxygen sample shall be taken at mid-depth and the middle 
of the stream on the smaller streams and rivers. On the larger rivers the 
dissolved oxygen shall be determined by the average of concentrations in 
samples’ collected at quarter points across the river, and at two-tenths 
and eight-tenths of the depty at each point. 


9. Radioactivity — The Rules and Regulations for the Control of 
Sources of Ionizing Radiation, of the Division of Radiological Health, 
Arkansas State Board of Health, shall apply as to the limits established 
for radiation levels in uncontrolled areas. 


10. Bacteria — The Arkansas State Board of Health has the respons- 
ibility of approving or disapproving surface waters for swimming and 
drinking water supply, and it has issued rules and regulations pertaining 
to such uses. 


For purposes of this Regulation, the coliform group shall not exceed 
1,000/100 milliliters as a monthly average value (either Most Probable 
Number of membrane filter count) for waters substantially used for body 
contact aquatic sports; nor exceed this number in more than twenty per 


cent of samples examined during any one month; nor exceed 2,400/100 


milliliters on any day except during periods of storm water runoff; pro- 

vided, ‘however, that no fecal contamination is known to be present. In 

other waters, the coliform bacteria group shall not exceed 5,000/100 mil- 
liliters as a monthly average value (either Most Probable Number of mem- 
brane filter count); nor exceed this number in more than twenty per cent 
of the samples examined during any month; nor exceed 20,000/100 milli- 
liters in more than 5% of such samples. Arithmetic averages will be used. 
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11. Toxic Substances — Toxic materials, organic or inorganic, shall 
not be present in such quantities as to cause the waters to be toxic to 
human, animal, plant or aquatic life or to interfere with the normal prop- 
agation of aquatic life. For aquatic life and using bio-assay techniques, 
the level of toxic materials in the stream shall not exceed one-tenth (0.1) 
of the forty-eight (48) hour Median Tolerance Limit. 


12. Mineral Quality — Waste discharges shall not affect existing min- 
eral quality so as to interfere with other beneficial uses. Recognizing that 
the present water quality of the Arkansas and Red Rivers is less than de- 
sirable from natural as well as manmade sources, additional mineral dis- 
charges will be limited with the intent of improving the quality as plans 
for removing major natural salt sources are implemented. In the Lower 
Ouachita River Basin it is recognized that water quality is low due pri- 
marily to manmade sources, but constantly improving under existing con- 
trols. Numerical mineral criteria will be set and implemented within the 
next five years as existing quality and results of the present controls are 
evaluated. 


Promulgated the 26th day of May, 1967 (as amended September 29, 
1967). 


BY ORDER OF THE ARKANSAS POLLUTION CONTROL COMMISSION 


By /s/ RICHARD N. DEED 
Chairman 


Attest: 


[s/ S. L. DAVIES 
Director 
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IN THE 
UNITED STATES COURT OF APPEALS |, 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,871 
| 
CALVERT CLIFFS' COORDINATING COMMITTEE, INC., 


NATIONAL WILDLIFE FEDERATION, and/| 
THE SIERRA CLUB, 


Petitioners, 


Ve 


U.S. ATOMIC ENERGY COMMISSION, and) 
the UNITED STATES OF AMERICA, 


Respondents. 


a 


PETITION FOR REVIEW OF AN ORDER OF 
THE ATOMIC ENERGY COMMISSION 
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BRIEF AMICI CURIAE OF 
INDIANA & MICHIGAN ELECTRIC COMPANY 
AND PORTLAND GENERAL ELECTRIC COMPANY* 


COUNTER-STATEMENT OF THE 
ISSUES PRESENTED FOR REVIEW 


Whether it was in excess of the Atomic Energy Com- 
mission's statutory authority, or was arbitrary, capricious, 
and an abuse of discretion for the Commission to provide in 
4ts Statement of Policy to Implement the National Environ- 
mental Policy Act that -- | 


UU EETEnE SSE SEEEEEEEEetiad 


#/ This brief amici curiae is filed conditionally, accompanied 
by a Motion for Leave to File, pursuant to Rule 29, Federal 
Rules of Appellate Procedure. = 
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1. The Commission's responsibilities under the 
National Environmental Policy Act will be carried out 
outside the hearing process unless a party to a pro- 
ceeding for the issuance of a construction permit or 
an operating license for a nuclear facility raises an 
environmental impact issue for consideration by the 
Atomic Safety and Licensing Board. 

‘9. Environmental issues may pe raised by a party 
to a proceeding for the issuance of 2a construction 
permit or an operating license for a nuclear facility 
only in proceedings 4n which the notice of hearing is 
published on or after March 4, 1971.- 

3. Proof that an applicant is equipped to observe 
and agrees to observe environmental quality standards 
established by Federal, State and regional agencies will 
be considered as a satisfactory showing that there will 


not be a significant, adverse effect on the environment, 


and certification by the appropriate agency that there 


4s reasonable assurance that the applicant for the per- 
mit'or license will observe such standards will be con- 


sidered dispositive for these purposes. 


4. Whether it was in excess of the Commission's statu- 


tory authority, or was arbitrary, capricious, and an abuse of 
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discretion for the Commission to fail to provide in its State- 
ment of Policy that construction permits issued prior to the 
effective date of NEPA, without consideration of environmental 
effects will be suspended pending an investigation of the en- 
vironmental impact of the facility. 

INTEREST OF INDIANA & MICHIGAN ELECTRIC COMPANY 


AND PORTLAND GENERAL ELECTRIC COMPANY 
AS AMICI CURIAE 


eee 
Indiana & Michigan Electric Company (hereinafter 
Indiana & Michigan), which is part of the American Electric 


Power System, supplies electric energy to more Chan 188 com- 


munities in the States of Indiana and Michigan. Over 1,600,000 
| 


people in its service area are dependent upon Indiana & Michi- 
gan for an adequate and reliable electric power supply- Demand 
for electric power in this area is growing at a rate substan- 
tially greater than the demand in the country as a whole, re- 
quiring the doubling of electric generating capacity every 
8-1/2 years. As a public utility, Indiana & Michigan has a 
legal obligation to provide the necessary generation, trans- 
mission and distribution facilities in order to: meet this in- 
creasing demand for electric energy- 

On December 18, 1967, Indiana & Michigan applied to 
the Atomic Energy Commission (hereinafter AEC or the Commission) 


for a construction permit for the Donald C. Cook Nuclear Plant, 
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to be located on the southeastern shore of Lake Michigan near 
Bridgman, Michigan. The construction permit was granted in 
March of 1969, and construction of the Cook plant has been 
underway for approximately two years. 

Pursuant to Appendix D -- Statement of General 


Policy and Procedure: Implementation of the National Environ- 


mental Policy Act of 1969, promulgated by the AEC on December 
* 


kh, 1970 -- Indiana & Michigan filed a complete environmental 
report for the Cook Plant on February 1, 1971, at which time 
it also filed its application for an operating license for the 
plant. 

The Cook Plant will consist of two 1100 megawatt 
units and will have a capital cost of approximately $400,000, 000. 
As of March 1, 1971, the sunk investment in the Cook Plant was 
$156,000,000. The first 1100 megawatt unit is scheduled to 
begin service by March 1, 1973, and the second unit by March 
1, 1974. 

The Cook Plant is critical to the supply of adequate 
electric power not only in Indiana & Michigan's service area, 
but throughout the East-Central States. The plant will be 
operated on an integrated basis with the generating facilities 
of other American Electric Power (hereinafter AEP) operating 


*/ 10C.F.R. Part 50, Appendix D; 35 Fed. Reg. 18469-474, Dec. 
F, 1970, set forth in full in Vol. I of the Joint Appendix filed 
by petitioners in this case (hereinafter Jt. App. (Vol. I)) at 5. 
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companies to supply the demand of the entire AEP System, which 


4s the largest 4nvestor-owned electric power system in the 
United States. By December of 1974, the capacity of the Cook 
Plant will equal about one-sixth of the demand of the entire 
AEP System. The Cook Plant will represent about two-thirds of 
- all power generation reserves of the AEP systen. Delays in the 
commencement of operations by the Cook Plant “SE reduce the 
power generation reserves of the AEP System to less than one- 
half of the amount considered necessary for safe and reliable 
operation of the system. 

Power generation reserves, particularly during the 
summer seasons, will also be at a eritical level beginning in 
1973 for many of the electric power systems bordering the AEP 
System. The Cook Plant will permit the AEP system to provide 
assistance to these other power systems when forced outages 
of generating units or extended heat storms deplete their re- 
serve capacity. | 

Any suspension of the construction permit of the 
Cook Plant would result in the accrual of interest charges 
on the idle sunk plant of about $1,000,000 per month. This 
rate will increase as major components, now in the process 
of manufacture, are completed and delivered to the site. Com- 
mitments for most major components were necessarily made well 


4n advance and their manufacture cannot be delayed without 
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suffering heavy financial penalties. In addition, any delay 
4n the scheduled commencement of operation of the Cook Plant 
would cost the AEP System approximately $4,000,000 per month 
in the added cost of energy production from less economic 
sources, the incurrence of capacity charges, and loss of 
revenue from power sales. These costs would be borne princi- 
pally by consumers served by AEP. 

Portland General Electric Company (hereinafter Port- 
land General Electric) is a public utility serving approxi- 
mately 336,000 customers in the State of Oregon. On June 25, 
1969, Portland General Electric applied for a construction 
permit for the proposed Trojan Nuclear Plant to be built on 
the Columbia River near Ranier, Oregon. Subsequent to the 


filing of the application, the National Environmental Policy 


Act (hereinafter NEPA) was enacted and the AEC first proposed 
* 


Appendix D of Part 50 of its regulations. 

On May 29, 1970, Portland General Electric submitted 
an environmental report on the Trojan Plant. Notice of avail- 
ability of the report and a request for comments from appro- 
priate State and local agencies was published in the Federal 
Register. 35 Fed. Reg- 10530 (June 29, 1970). The AEC invited 
and received comments from the Department of Agriculture, the 
Department of Commerce, the Department of Defense, the Depart- 
ment of Health, Education, and Welfare, the Department of 


ES 


*/ 35 Fed. Reg. 5463 (April 2, 1970); 35 Fed. Reg. 8594 (June 
3, 1970) (Jt. App- (Vol. I) at 1). 
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Housing and Urban Development, the Department of the Interior, 
the Department of Transportation, and the Federal Power Com- 
mission. Comments were also submitted by State and iocal 
agencies in Oregon and the State of Washington. 

The AEC prepared an environmental statement for the 
Trojan Plant which, together with related SOE and reports, 
runs over 100 pages in length. The statement includes con- 
siderations of environmental impact of the trojan Piant, al- 
ternatives to construction of the Trojan Plant, adverse environ- 
mental effects, relationship between local short-term uses of 
man's environment and the maintenance and enhancement of long- 
term productivity, and irreversible and irretrievable commit— 


ments of resources. 


The environmental statement also includes a section 
| 


titled, "The Need for Power." It notes that although Portland 
General Electric is the principal applicant and will hold 
majority ownership of the Trojan Plant, the plant is the second 
step in a ten-year power program for the Pacific Northwest 
sponsored by the Joint Power Planning Council of the Pacific 
Northwest, whose members are Portland General Electric, three 
other private utility systems, 104 public utility systems and 
the Bonneville Power Administration. In the words of the en- 
vironmental statement: 


“Phus, in accordance with the design philosophy 
of the Joint Power Planning Council, the size 


on 


of the Trojan nuclear plant [1,130 megawatts ] 
‘and its function as a regional resource was 
| @ictated not so much by the needs of the Port- 
' Jand General Electric Company, as by the 
immediate needs for base-load thermal capacity 
' in the Pacific Northwest to supplement the 
predominantly hydroelectric power resources 
of the region. 


"me current load-supply situation in the area 
_ [for which the Trojan Plant will supply power] 
| with its lack of support from thermal base- 
load generating capacity, 4s untenable and must 
| be altered as soon as possible if the area is 


not to suffer irreparable economic dama, may 

(Smphasis added.) 

In accordance with Appendix D of Part 50 as originally 
proposed, general environmental questions were not put in issue 
or considered at length in the hearing on Portland General 
Electric's application for a construction permit for the Trojan 


Plant. The Initial Decision of the Atomic Safety and Licensing 


Board granting a construction permit for the Trojan Plant was 


issued January 28, 1971. The permit 4ncludes the following 
conditions: 


"te applicants shall observe such standards 
and requirements for the protection of the 
environment as are validly 4mposed pursuant 
to authority established under Federal and 
State law and as are determined by the Com- 
mission to be applicable to the facility 
covered by this construction permit. This 
condition does not apply to (a) radiological 
effects since such effects are dealt with in 
other provisions of this construction permit 
or (b) matters of water quality covered by 
Section 21(b) of the Federal Water Pollution 
Control Act. 
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"Me applicants shall comply with all appli- 
cable requirements of Section 21(b) of the 
Federal Water Pollution Control Act.” 


| 
No exceptions to the Initial Decision granting the 
construction permit were filed. The Initial Decision will con- 


stitute the final action of the Commission on March 23, 1971. 


ARGUMENT. 
INTRODUCTION: THE COMMISSION'S STATUTORY 
AUTHORITY AND RESPONSIBILITIES UNDER 
THE NATIONAL ENVIRONMENTAL POLICY ACT 
The promulgation on December 4, 1970, by the Atomic 
Energy Commission of Appendix D to Part 50 (st. App. (Vol. I) 
at 5) of its regulations was the culmination of a series of 
actions by the Commission looking toward the development of 
policy and procedures to implement the National Environmental 
Policy Act. (Addendum at Al.) Upon the enactment of NEPA 
on January 1, 1970, the Commission, like all other Federal 
agencies, was faced with the task of reviewing its procedures, 
regulations and policies in the light of the policies and 
requirements of NEPA, of developing proposed modifications and 
revisions, soliciting comments of interested persons, and 
promulgating final regulations for the guidance of the Com- 
mission staff, licensees, permittees, and the public. 
Because of the unique nature of this new legislation, 


4t is not surprising that there has been considerable uncer- 


tainty on the part of the affected agencies, the courts and 
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the public concerning the intent and effect of NEPA, and its 
application to the vast range of Federal actions authorized 
in other laws. Certain basic principles are clear. Their 
implementation in particular circumstances is not always quite 
so obvious. 

Section 2 of NEPA states that one of the purposes 
of the law is "to declare a national policy which will encour- 
age productive and enjoyable harmony between man and his en- 
vironment.” This rather general statement of policy is given 
only slightly more specific content in Section 101(a), in 
which it is stated in relevant part "that it is the continuing 
policy of the Federal Government . . - to use all practicable 
means and measures, - «+ - 4n a manner calculated to foster 
and promote the general welfare, to create and maintain condi- 
tions under which man and nature can exist in productive har- 
mony, and fulfill the social, economic, and other requirements 
of present and future generations of Americans.” 

Section 101(b) provides that in order to carry out 
this policy, it is the responsibility of the Federal Govern- 
ment to improve and coordinate Federal plans, functions, pro- 
grams and resources with respect to environmental considerations, 


"consistent with other essential considerations of national 


policy." 
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In Section 102 Congress 

| 
“authorizes and directs that, to the 
fullest extent possible: (1) the 


policies, regulations, and public laws 
of the United States shall be inter- 
preted and administered in accordance 
with the policies set forth in this | 
chapter, and (2) all agencies of the 
Federal Government shall --' 


undertake a series of specific procedures designed to assure 
effective consideration of environmental effects of Federal 
action, including the preparation of a detailed environmental 
statement relating to every Federal action significantly af- 
fecting the quality of the human environment. _ And under Sec- 
tion 103 all Federal agencies are directed to review their 
present "statutory authority, administrative regulations, and 
current policies and procedures" and to propose revisions to 
bring them into conformity with the intent, purposes! and 
procedures of NEPA. : 

In Section 105 it is provided that "che policies 
and goals set forth in this Act are supplementary to those set 
forth in existing authorizations of Federal agencies." The 
emphasis here is on the word "supplementary." Congress di- 
rected that environmental policies and goals be considered, but 
at the same time it provided that those policies and goals are 
supplementary to other policies and goals of comparable in- 


portance to the public and the general welfare. 
| 
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These provisions of NEPA thus charge the Commission 
with evaluation of its existing responsibilities under the 
Atomic Energy Act, and to take every practicable means to 
reconcile the policies of that Act with those in NEPA. It is 
impossible to read NEPA as calling for a subordination of 
policies and goals established in other Congressional enact- 
ments. In implementing NEPA the Commission must thus remain 
mindful of the charge in its organic act that 


"Atomic energy is capable of application 
for peaceful as well as military purposes. 
It is therefore declared to be the policy of 
the United States that -- 


"(a) the development, use, and 
control of atomic energy shall be 
directed so as to make the maximum 
contribution to the general welfare, 
subject at all times to the paramount 
objective of making the maximum con- 
tribution to the common defense and 
security; and 


"(b) the development, use, and 
control of atomic energy shall be di- 
rected so as to promote world peace, 
improve the general welfare, increase 
the standard of living, and strengthen 
free competition in private enterprise." 
42 U.S.C. § 2011. 


| Precisely how the various national policies were to 
be reconciled in the implementation of NEPA was not spelled out 
by Congress. What is clear, however, is that the reconciliation 
of these policies is and must be the primary responsibility of 
the agency in question. In this regard, the courts have con- 
sistently recognized that the Commission has been granted a 


broad degree of discretion in administering the Atomic Energy 
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Act. Indeed, in the words of this Court, Congress enacted 


"a regulatory scheme which is virtually 
unique in the degree to which broad re- 
sponsibility is reposed in the administer- 
ing agency, free of close prescription in 
4ts charter as to how it shall proceed in 
achieving the statutory objectives." _ 


Siegel v. Atomic Ener Commission, 130 

U.S. App. D.C. 307, 5 F. 778; 783 

(D.C. Cir. 19685. 

In similar fashion, Congress has sought in NEPA to 
leave to the administering agencies the carrying out of the 
broadly stated policy to prevent or eliminate damage to the 
environment -- consistent with other essential considerations 


| 
of national policy. 


Indeed, several courts have already emphasized the 


broad discretionary nature of the approach in NEPA. In Ely 
v. Velde, 2 E.R.C. 1185, 1189 (E.D. Va. 1971), the court 
stated that in spite of the degree of congressional concern 
expressed in the Act “it is still aiseresionaryn Another 
court has gone so far to say that 


"(I]t is highly doubtful that the Environ- 
mental Policy Act can serve as the basis 
for a cause of action. Aside from estab- 
lishing the Council, the Act is simply a 
declaration of Congressional policy; as 
such, it would seem not to create an 
rights or impose any duties of which a 
court can take cognizance. There is only 
the general command to federal officials 
to use all practicable means to enhance 
the environment ... - It is unlikely 
that such a generality could serve or was 
intended to serve as a source of court- 
enforcible duties." Bucklein v. Volpe, 

2 E.R.C. 1082, 1083 (N.D. Cal. ig7oy 
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The degree of discretion to be exercised by the 
Commission is underlined by the need to reconcile the broad 
policies of the Atomic Energy Act and of NEPA. This Court 
has explicitly recognized the Commission's broad discretion 
under the former in Siegel. If Congress thought it was neces- 
sary to grant the Commission an unusual degree of discretion 
in implementing that policy, then it would seem doubly neces- 
sary to recognize the Commission's discretion in reconciling 
that policy with that of NEPA. 

The provision for judicial review of Commission rule- 
making actions is contained in Section 189(b) of the Atomic 
Energy Act (42 U.S.C. § 2239(b)), under which any final order 
4n a proceeding for the issuance or modification of rules or 
regulations dealing with the activities of licensees is sub- 


ject to judicial review in a manner prescribed by 28 U.S.C 


§ 2341 et seq-, and the provisions of Section 10 of the APA 


(42 U.S.C. § 706). This latter provision directs the court to 
set aside agency action found to be arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law, 
or in excess of statutory jurisdiction, authority, or limita- 
tions, or short of statutory right. 

This Court has recently had occasion to make clear 
the limited scope of review of administrative action under 
this provision in Udall v. Washington, Virginia and Maryland 
Coach Co., 130 U-S. App. D.C. 171, 175, 398 F.2d 765, 769 
(D.C. Cir. 1968), in which it stated: 
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"As the distinguished trial judge recog- 
nized, there is a judicial presumption of 
validity of administrative action, and the 
purden is on WV&M to overcome that presump- 
tion... . The court should not seek to 
make a de novo determination, and it need not 
agree with the Secretary's judgment in order 
to uphold it. For where there is more than 
one solution to an administrative problem the 
court will uphold any one that has a2 ‘rational 
basis ... - Here the task of weighing the 
competing uses of federal property has been 
delegated by Congress to the Secretary of the 
Interior. The balance which he strikes will 
not be judicially upset unless it is arbitrary 
or beyond his authority . .. - Where admin- 
istrative control has been Congressionally 
authorized, the judicial function is exhausted 
once there is found some ‘rational basis' for 
the action taken." [Citations omitted. ] 
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Thus, only if there is no rational basis for the 
challenged provisions of the regulations is this Court em- 
powered to grant the relief sought. Although others might 
have attempted to reconcile the policies of the Atomic Energy 
Act and NEPA in somewhat different fashion than did the Com- 
mission in adopting Appendix D, that alone is clearly no basis 
for setting aside the Commission's action. 

In fact, as will be seen below, the Commission's in- 
tensive efforts to work the requirements of NEPA into its pro- 
cedures have admirably served the Congressional directives and 
national policies at issue. Indeed, it is the revisions of 
the regulations sought by the petitioners that lack a rational 


basis and would be clearly an error of judgment. Not satisfied 


with the provisions of the Act as written, and with the 
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Commission's painstaking effort to give them effect, petitioners 


would rewrite NEPA in both substance and effect. 


i 


THE COMMISSION ACTED WITHIN ITS DISCRETIONARY 
AUTHORITY IN PROVIDING THAT ENVIRONMENTAL 
ISSUES WILL BE CONSIDERED OUTSIDE THE HEARING 
PROCESS UNLESS SUCH ISSUES ARE RAISED BY A 
PARTY TO THE PROCEEDING. 
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The initial issue raised by petitioners concerns the 


conditions under which environmental issues -- other than 


radiological effects -- will be considered in hearings for 


the issuance of a construction permit or an operating license 
for a nuclear facility. The basic objection is that the Com- 
mission has not met its responsibilities under NEPA in provid- 
ing in paragraph 13 of Appendix D that environmental issues 
will be included in a hearing on @ construction permit or 
operating license only if a party to the proceeding raises such 
issues. 

An understanding of this question necessarily requires 
an analysis of what is required by Section 102(2)(C) of NEPA 
(Addendum at A2) and how the Commission has sought to meet 
those requirements in the provisions of Appendix D. The lan- 
guage of this section of NEPA is in fact quite specific. It 
provides in relevant part that all agencies of the Federal 


Government must 
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"snclude in every recommendation or report 
on proposals for legislation and other 
major Federal actions significantly affect- 
ing the quality of the human environment, a 
detailed statement by the responsible offi- 
cial on" 


various aspects of the environmental impact of the proposed 


action specified in subparagraphs (i) through (v). The section 
| 
then goes on to provide: 


"Prior to making any detailed statement, 
the responsible Federal official shall 
consult with and obtain the comments of 
any Federal agency which has jurisdiction 
by law or special expertise with respect 
to any environmental impact involved. | 
Copies of such statement and the comments 
and views of the appropriate Federal, | 
State, and local agencies, which are au- 
thorized to develop and enforce environ- 
mental standards, shall be made available 
to the President, the Council on Environ- 
mental Quality and to the public as pro- 
vided by Section 552 of Title 5, and shall 
accompany the proposal through the existing 
agency review processes." 


Some light was thrown on the Congressional intent 


with respect to this provision by the legislative history lead- 
ing to its enactment. Section 102 of the bill as reported out 

of the Senate Interior and Insular Affairs committee contained 

a requirement that there be specific "findings" by agencies 
proposing to take action that would significantly affect the 
environment. (S. Rep. No. 91-296, 91st Cong., Ist Sess. 2 (1969).) 
This requirement was altered, so that instead of findings by the 
agency taking the action, that agency would be required to con- 
sult with pollution control agencies and then to prepare the 


detailed statement specified in Section 102(2)(¢). During the 
| 
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course of the Senate debate Senator Muskie explained that 
language of the revised version 
“eliminated the requirement that a 'finding' 
pe made but provides that environmental im- 
pact be discussed as a part of any report on 
legislation, or any decision to commence 4 


major activity. The requirement that estab- 
lished environmen e consulted 


It is thus clear, both from the language of Section 
102(2)(Cc), and from Senator Muskie's explanation of the revi- 
sion on the floor of the Senate, that Congress 4ntended to rely 
primarily -- indeed, if not solely -- on the expertise of 
"established environmental agencies,” which must be consulted 


by an official of the agency intending to take the action in 


question. Prior to making the detailed statement the respon- 


sible Federal official must consult with these expert agencies 
and obtain their comments. The detailed statement and these 
comments must then be made available to the Council on Environ- 
mental Quality and the public, and "shall accompany" the proposal 
through the agency's review processes. 

In attempting to comply with these statutory direc- 
tives the Commission has established a procedure in Appendix 
D under which an applicant for a license must prepare an en- 
vironmental report. The Director of Regulation must analyze 
this report and prepare a draft detailed statement of environ- 


mental considerations, which is to be circulated to the 
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responsible Federal agencies. At the same time public notice 


is to be given of the availability of the report and the draft 
statement, and comments on them solicited from State and local 
agencies. After receiving the comments the Director of Regu- 
lation must prepare a final detailed statement. Finally, the 
applicant's environmental report, the draft detailed state- 
ment, comments thereon, and the final detailed statement are 
made available to the public "and will accompany the applica- 
tion through the Commission's review processes." 

There could hardly be more explicit compliance with 
the provisions of Section 102(2)(C). But Appendix D then 
goes on to provide that any party to a proceeding for the 
issuance of a construction permit or an once license for 
a nuclear facility may raise as an issue in the proceeding 
whether the issuance of the permit or license will be likely 
to result in a significant, adverse effect onthe environment. 
If such an issue is raised by a party, the applicant's environ- 
mental report and the detailed statement will be offered in 
evidence, and the Atomic Safety and Licensing Board will make 
findings of fact on, and resolve, the matters in controversy. 

Thus, even though Section 102(2)(¢C) as enacted did 
not contain a requirement of findings by the agency, the Com- 
mission has established a procedure which provides not only 


for explicit compliance with the requirements relating to the 
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development of the detailed statement as provided in the Act, 


but also for the inclusion of environmental issues in its 
licensing and permit proceedings when any party -- the appli- 
cant, the Commission staff, or a third party -- so requests. 

Under this quite detailed procedure, then, the Com- 
mission has provided for consultation and public notice so 
that all the environmental aspects of a proposed facility may 
be considered at the earliest possible stages. In many, if 
not most, instances it can be anticipated that an applicant 
will modify his application in the light of comments of the 
responsible agencies in order to avoid controversy over antici- 
pated adverse environmental effects. If the applicant does 
not so modify his proposal, then the Commission staff, or any 
other interested person, is in a position to raise the issues 
4n the subsequent hearing. But whether or not such issues 
are raised the detailed environmental statement will accompany 
the application through the Commission's review processes -- 
as explicitly provided in Section 102(2)(C). 

What the petitioners appear to be saying in their 
prief is that even in the absence of controversy between the 
AEC staff and the applicant, or any other interested person -- 
including the Council on Environmental Quality and other af- 
fected Federal agencies -- there must be a pro forma consider- 


ation of ‘environmental issues in the hearing. In support of 
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this contention the petitioners cite several eases said to 
establish the proposition that "a Federal agency has the 
burden of proving that its proposed action vest serves the 
public interests involved" where health, safety, and environ- 
mental protection are concerned. In each of the cases cited, 
however, the precise issue before the court was the failure 
of the refusal of the agency in question to admit evidence 
offered by a party ona particular issue or to undertake an 
appropriate administrative proceeding for resolution of issues 
raised by an interested person. At most, these cases held 
that the agencies had the obligation not to refuse to consider 
legitimate and relevant issues raised by interested persons. 
But the provisions of Appendix D plainly do not 
leave to the discretion of the Commission whether it wishes 


to consider environmental issues. In this respect the regu- 


lations could not be more specific. As stated in paragraph 


11(a): 
"any party to a proceeding . . - may 

raise as an issue in the proceeding whether 

the issuance of the permit or license would 

be likely to result in a significant, ad- 

verse effect on the environment." (Jt. App. (Vol.I) at 10 
Under paragraph 12, the raising of such an issue by any party 
injects the issue so raised into the proceeding and requires 
4ts resolution by the Atomic Safety and Licensing Board. 
There is no room for a discretionary refusal on the part of 


the Board to consider any environmental issue raised. 
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Appendix D of course goes beyond even this very funda- 
mental assurance. The Director of Regulation, as the "responsi- 
ble Federal official," is directed to receive the applicant's 
environmental report, prepare the draft environmental statement, 
consult with appropriate Federal and State agencies, solicit 
comments from the public, and prepare a final detailed state- 
ment. By this procedure the Commission staff is required to 
consider quite intensively any possible environmental issue 


that might be raised with respect to the proposed activity. 


Against this framework, 4t is inconceivable that 


one could conclude that the Commission has abused its discre- 
tion or acted in excess of its statutory authority in imple- 
menting NEPA. On the contrary, the Commission has gone beyond 
the specific requirements of the Act by requiring that findings 
be made by the Atomic Safety and Licensing Board when environ- 
mental issues are raised, in spite of the fact that such a 
requirement was explicitly removed from the bill on the Senate 


floor. 


II 


THE COMMISSION ACTED WITHIN ITS DISCRETIONARY 
AUTHORITY IN PROVIDING THAT ENVIRONMENTAL 
ISSUES MAY BE RAISED BY A PARTY TO A PROCEEDING 
FOR THE ISSUANCE OF A CONSTRUCTION PERMIT OR 
OPERATING LICENSE FOR A NUCLEAR FACILITY ONLY 
IN PROCEEDINGS IN WHICH THE NOTICE OF HEARING 


IS PUBLISHED ON OR APTER MARCH 4, 1971. 
The second issue raised by petitioners concerns that 


provision of Appendix D -- found in paragraph l1(a) (Jt. App. 
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(Vol. I) at 10) -- under which environmental issues may be 
raised at a hearing for the issuance of a construction permit 
or an operating license for a nuclear facility only if the 
notice of hearing in the proceeding is published on or after 
March 4, 1971. Here again it is important to focus on pre- 
cisely what this provision of tue regulations does and does 
not do. It clearly does not ignore the provisions of NEPA 
with respect to all applications noticed for hearing between 
January 1, 1970, and March 4, 1971. Indeed, as early as 

April 2, 1970, the Commission published proposed guidelines 
for implementation of NEPA. */ This was supplemented by 2 
proposal of June 3; bre tt opportunity for comment, with 
final adoption of Appendix D on December 4, 1970. Appendix D 
was used on an interim basis to carry out the purposes of NEPA 
even before it was adopted in final forn. During this period 
the Commission -- as it will undoubtedly make clear in its 
prief -- has made excellent progress in putting into effect 


the national policies of NEPA, while at the same time continu- 


ing its statutory responsibilities under the Atomic Energy Act. 
| 


Thus, environmental reports have been filed for 
facilities under construction, and draft and final detailed 


statements have been or will be prepared by the Commission 


EE 


*/ 35 Fed. Reg. 5463 (April 2, 1970). 
#*/ 35 Fed. Reg. 8549 (June 3, 1970). 
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staff, in consultation with the Council on Environmental 
Quality and other appropriate Federal, State and local 
agencies. Clearly the basic aspects of Section 102(2)(C) 
have been implemented as quickly as reasonably possible and 
have been applicable to Commission proceedings noticed prior 
to March 4, 1971. The only significance of the March 4 date 
is that environmental considerations may not be raised as an 
issue by a party directly in the licensing or permit proceed- 
ing itself unless the proceeding was noticed after that date. 
|The Commission found it necessary to reconcile the 
policy of the Atomic Energy Act, the need for the prompt de- 
velopment of additional electric generating facilities, and 
the basic policy of NEPA in the revision of the Commission's 
policies, programs and procedures. Certainly it would have 
been inconsistent with its responsibilities under the Atomic 
Energy Act to suspend all hearings on applications for con- 
struction permits and operating licenses until all procedures 
implementing NEPA were finally adopted. Indeed, the agency 
with the principal overall responsibility for implementation 
of NEPA -- the Council on Environmental Quality -- has itself 
only published its proposal for final guidelines on the prepar- 


ation of detailed statements under Section 102(2)(C) on January 
* 


28 of this year. It is unthinkable that the Atomic Energy 


*/ 36 Fed. Reg. 1398 (Jan. 28, 1971). 
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Commission -- or any other Federal agency -- would have to 


suspend all of its administrative activities, pending develop- 
ment of final policy and procedures under NEPA. 
Common sense alone dictates the need for some transi- 


tion. The question comes down to what is a reasonable transi- 
| 


’ tional period and approach. 

On this issue, amici curiae cannot purport to speak 
for the Commission, and it is assumed the Comhission in its 
brief will set forth the basis for the selection of the March 
4, 1971, date. But it may nevertheless be appropriate to note 
several points in this regard. 

First, it is clear that Congress anticipated that 
there would be some difficulty in fully implementing NEPA, 
and reconciling it with existing authority, programs and pro- 
cedures, immediately after enactment. Section 103 of the Act 


provides 
| 

"All agencies of the Federal Govern- 
ment shall review their present statutory 
authority, administrative regulations, and 
current policies and procedures for ithe pur- 
pose of determining whether there are any 
deficiencies or inconsistencies therein which 
prohibit full compliance with the purposes 
and provisions of this chapter and shall pro- 
pose to the President not later than July 1, 
1971, such measures as may be necessary to 
bring their authority and policies into con- 
formity with the intent, purposes, and pro- 
cedures set forth in this chapter." 42 
U.S.C.A § 4333. (Addendum at A3) 
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Section 103 thus reflects the dual intent that where 
possible existing authorities should be reconciled with NEPA, 
and that where necessary legislative amendments should be 
proposed to facilitate such a reconciliation. But Section 103 
does not concern itself merely with statutory authority -- it 
also refers to "administrative regulations and current policies 
and procedures.” Congress undoubtedly recognized that in many 
instances legislation would not be necessary to bring adminis- 
trative regulations, policies, and procedures into conformity 
with NEPA, for most, if not all, agencies have authority under 
their established rulemaking power to amend regulations and to 


modify policies and procedures within the scope of existing 


statutory authority. 

It is of particular interest, moreover, that Congress 
established an outside date of July 1, 1971, by which time 
agencies should complete a review of their authority, regu- 
lations, policies and procedures, and propose or develop re- 
visions in them. This provision is hardly consistent with’ 
the contention suggested by petitioners that NEPA was somehow 
to be fully and comprehensively implemented by every agency 
on January 1, 1970, and that no transitional period with re- 
spect to any aspect of NEPA should be countenanced. Section 
103 by its very terms envisions the outside date of July l, 
1971, by which time changes in regulations, policies and pro- 
cedures should be developed by Federal agencies. 
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In this context, the decision by the Atomic Energy 

Commission to provide for the complete implementation of 

| 
Appendix D for all proceedings noticed after March 4, 1971, 
is well within the outside limit established by Congress. The 
Commission undertook the prescribed review immediately follow- 
ing the enactment of NEPA, proposed guidelines on April 2, 1970, 
published a new proposal on June 3, 1970, soliciting comments 
and views, and proposed a final guideline on December 4, 1970, 
to become fully effective with respect to all proceedings 

| 
noticed after March 4, 1971. There can be no doubt that its 
regulations, policies and procedures have been revised effec- 
tively to implement NEPA in full compliance with Section 103 
and in advance of the July 1, 1971, deadline. 

The need for transition has also been recognized by 
the Council on Environmental Quality -- the agency established 
by the National Environmental Policy Act to oversee administra- 
tion of the Act and to assure its effectiveness. In its May 
12, 1970, interim guidelines CEQ stated in paragraph 13: 

"13. Review of existing authorit 
Olicies and procedures in of ; 

fstional Environmental Policy Act. Pur- 

Buant to section 103 of the Act and sec- 

tion 2(d) of Executive Order 11514, all 

agencies, aS soon as possible, shall re- 

view their present statutory authority, 

administrative regulations, and current 

policies and procedures, including those 

relating to loans, grants, contracts, 


leases, licenses, certificates and per- 
mits, for the purpose of determining 
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whether there are any deficiencies or 

inconsistencies therein which prohibit 

full compliance with the purposes and 

provisions of the Act. After such re- 

view each agency shall report to the 

Council on Environmental Quality not 

later than September 1, 1970, the re- 

sults of such review and their proposals 

to bring their authority and policies 

into conformity with the intent, pur- 

poses and procedures set forth in the 

Act." 35 Fed. Reg. 7392-93 (May 12, 1970). 

CEQ thus explicitly referred to Section 103 as au- 
thority for agencies to review their present regulations, 
policies and procedures, "including those relating to... 
licenses, . . . and permits,” and to report to CEQ on the 
results of their review and their proposals to bring their 
policies into conformity with NEPA. The Council did, however, 
seek to accelerate the July 1, 1971, deadline established by 
Congress. 

As the record makes clear, the AEC's initial pro- 
posal was published in April of 1970, supplemented by another 
proposal in June of that year -- again well in advance of the 
CEQ September 1 date. The use of the term "proposals" in the 
CEQ guidelines made it quite clear that the actual revision 
would not become effective until after adequate time for con- 


sideration by CEQ. 


In persererr 13(b) of its final guidelines, published 
* 


on January 28, 1971, CEQ directed agencies to continue to 


*/ 36 Fed. Reg. 1398 (Jan. 28, 1971). 
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assess their implementation of NEPA and to report thereon to 
the Council by December 1, 1971. As we have already noted, 
the fact that CEQ itself did not publish its final proposal 
for guidelines until January 28, 1971, was full recognition 
that it would take time fully to implement NEPA and to develop 
’ procedures for integrating the policies of NEPA with the 
policies, procedures, and programs of all Federal agencies. 
One other aspect of the CEQ guidelines is of inter- 
est in this regard. The May 12 interim guidelines provided 
in paragraph 3 that each Federal agency must have established 
no later than June 1, 1970, its procedures for implementing 
Section 102(2)(C) in accordance with the interim guidelines. 
As we have noted, the Atomic Energy Commission published pro- 
posed modifications of its procedures in April and early June 


of 1970. 


In the January 28 proposed final CEQ guidelines 


this provision is repeated in paragraph 3(a), except that it 

is provided that the revision in agency procedures for im- 
plementation of Section 102(2)(C) must be completed no later 
than May 1, 1971, "with respect to requirements imposed by 
revisions in these guidelines." Thus, CEQ itself established 

a May 1, 1971, deadline for agencies to conform their procedures 
to those aspects of the CEQ guidelines that were altered or 
added in the January 28 publication. : 
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This provision is of particular interest with re- 
spect to the accommodation of NEPA policies to agency hearing 
procedures, and the provision in paragraph 13 of Appendix D 
providing for the raising of environmental issues in all pro- 
ceedings noticed after March 4, 1971. The May 12 CEQ guide- 
lines made no reference whatever to agency hearing procedures, 
and with respect to the availability of environmental state- 
ments to the public, the guidelines stated only that 

| "12. Availability of environmental 

statements and comments to pu ° e 

agency which prepared the environmental 


statement is responsible for making such 
statement and the comments received avail- 
able to the public pursuant to the provi- 
sions of the Freedom of Information Act 

(5 U.S.C. § 552)." 


This paragraph 12 was Sanetentey revised in the 
* 


CEQ January 28, 1971, proposed guidelines. Several aspects 
of the revision are of particular interest. For the first 
time paragraph 12(a) includes a reference to the desirability 
of public hearings, "whenever appropriate." And in subpara- 
graph (b) it was provided that 

"agencies which hold hearings on proposed 

administrative actions or legislation 

should make the draft environmental state- 

ments available to the public fifteen (15) 


days prior to the time of the relevant 
hearings.” 


*/ 36 Fed. Reg. 1398 (Jan. 28, 1971). 
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These provisions of paragraph 12 of the CEQ guidelines are 
obviously revisions, which by the terms of paragraph 3 must 
be implemented no later than May 1, 1971. 

The Atomic Energy Commission's December 4, 1970, 
Appendix D anticipated these revisions by establishing, as 
- we have seen, a comprehensive procedure for the consideration 
of environmental issues in its administrative hearings, and 
for making available not only the draft environmental state- 
ments to the public prior to the hearings but also the appli- 
cant's environmental report, the comments of Federal, State 
and local agencies, and the final detailed statement. Further, 
the Commission provided that the consideration of environmental 
issues in its proceedings may be required in proceedings 
noticed after March 4, 1971 -- well in advance of the May 1, 
1971, effective date prescribed in paragraph 3 of the CEQ 
January 28, 1971, guidelines. 

In summary, then, it is impossible to conclude that 
the Commission's limitation in paragraph 11(a) of Appendix D -- 
providing that environmental issues may be raised in hearings 
noticed after March 4, 1971 -- are in violation of or incon- 
sistent with NEPA as envisioned by Congress, orias implemented 
by CEQ. Congress itself established a deadline of July 1, 


1971, for revisions in agency regulations, policies and pro- 


cedures. CEQ called for initial revisions by June 1, 1970, 


en 


and for the development of proposed revisions by September 1, 
1970. And finally, it established a May 1, 1971, deadline for 
compliance with revisions in its own guidelines. 

It could hardly be clearer that the Congress and the 
Council on Environmental Quality fully recognized the need for 
-a transitional period during which agencies could undertake 
the monumental task of incorporating NEPA policies into exist- 
ing programs and procedures. These various deadlines established 
by Congress and CEQ, together with the wide degree of discretion 
residing in the Atomic Energy Commission to implement its 
organic act as well as NEPA, make it clear beyond question that 


the March 4, 1971, date for final implementation of Appendix 


D was a most reasonable exercise of discretion by the Commis- 
sion, clearly had a rational basis, and was in no sense an 
error in judgment. 

A further issue is raised by the contention of peti- 
tioners that this provision of Section 11(b) of Appendix D 
should be invalidated by this Court. At this time March 4 
has obviously come and gone. Any AEC proceeding noticed 
since that date has been fully subject to the provisions that 
environmental issues may be raised by interested parties. 
The sole issue before the Court is thus whether the Commission's 
practice and regulations for the 14-month period since January 


1, 1970, should be retroactively invalidated by this Court. 
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In this context, it is difficult to'!see what relief 


might reasonably be granted by this Court, even if it were to 
conclude that this particular aspect of the regulations con- 
stituted an abuse of discretion by the Commission. Surely the 
invalidation of this provision should not invalidate hearings 
which have already taken place. Judicial review of those 
proceedings is governed by Section 189(b) of the Atomic Energy 
Act, under which any final order is subject to judicial review 
in accordance with the provisions of 28 U.S. C. $s 2341-51, and 
Section 10 of the Administative Procedure Act.— 

Congress established very specific provisions for 
the review of AEC license and construction permit actions. Thus, 
whatever action this Court takes with respect to the provision 
in paragraph 11(b) of Appendix D, under which environmental 
issues may be raised only in hearings noticed after March 4, 
1971, that action can have no operative Reon on any proceed- 
ing of the Commission in which the hearing has been concluded. 
The statutory provisions for review of such proceedings are 
explicit and exclusive. 

In addition, any attempt retroactively to provide by 
regulation that parties may put in issue in a hearing any en- 


vironmental question would run counter to the Supreme Court 's 


holding in Greene v. United States, 376 U.S. 149, 160 (1964), 


*/ 5 U.S.C. § 706. 


Seaham 


in which ‘the Court held that an administrative regulation could 


not be applied retroactively so as to interfere with existing 


rights. Similarly, even if this Court were to conclude that 
environmental issues should have been open for consideration 
in Commission proceedings noticed prior to March 4, 1971, the 
Commission should not be required to amend its regulations and 
apply them retroactively to past proceedings and actions. 

The AEC has now interpreted the provisions of NEPA 
as requiring an opportunity to raise environmental issues in 
AEC hearings on permit and license applications. However, 
before coming to this conclusion the Commission in many cases 
completed hearings in which it did not permit such issues to 
be raised. Some applicants, including Portland General 
Electric, have expended large sums of money in reliance on 
the Commission's actions. The Commission should not be di- 
rected to require retroactive compliance with procedures that 


were not applicable at the time of the hearing. 


-35 - 
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THE COMMISSION ACTED WITHIN ITS DISCRETIONARY 
AUTHORITY IN PROVIDING THAT CERTIFICATION OF 
COMPLIANCE WITH ESTABLISHED STATE AND FEDERAL 
ENVIRONMENTAL QUALITY STANDARDS WILL BE CON- 
SIDERED A SATISFACTORY SHOWING THAT THERE 
WILL NOT BE A SIGNIFICANT, ADVERSE EFFECT ON 
THE ENVIRONMENT. 


In paragraph 11(b) of Appendix D my aon 4, 1970, 
| 
the Commission provided that: 


"With respect to those aspects of en- 
vironmental quality for which environmental 
quality standards and requirements have been 
established by authorized Federal, State, and 
regional agencies, proof that the * applicant 
is equipped to observe and agrees to observe 
such standards and requirements will be con- 
sidered a satisfactory showing that there 
will not be a significant, adverse effect on 
the environment. Certification by the appro-. 
priate agency that there is reasonable assur- 
ance that the applicant for the permit or 
license will observe such standards and re- 
quirements will be considered dispositive 
for this purpose." (Jt. App. (Vol. I) at 10) 


Petitioners contend that "By this rule the AEC at- 


tempts to avoid the specific obligations imposed upon it by 
NEPA" and thus "violates" NEPA. (Petitioners' Brief, p. 29.) 
In support of this contention, petitioners argue that; 


"NEPA was intended to replace the multitude 
of often overlapping, contradictory and in- 
adequate standards with a National environ- 
mental policy to be administered by all 
federal agencies" (Petitioners' Brie pp. 
30-31), 


"(Bjecause of the AEC's unique qualifica- 
tions and technical expertise .. 

the agency which should make the u 
binding decision on the conditions to be 
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imposed upon nuclear power plants for 
urposes of environmental rotection” 
petitioners? Brief, p. 32); 


"certainly the ABC in providing the 

environmental protection should allow 

evidence to be presented to demonstrate 

that general water quality standards are 

inadequate in a particular case" (Petitioners' 

Brief, p. 34), and 

"NEPA does not permit the AEC to arti- 

ficially foreclose the exploration of 

important environmental issues by defer- 

ring, without the possibility of review, 

to environmental standards and require- 

ments set by any state or regional au- 

thority.” (Petitioners' Brief, p- 35.) 

Clearly petitioners have misread NEPA and its 
legislative history, have disregarded the intent of the 
AEC in Appendix D and of the Council on Environmental Quality 
in its guidelines of January 28, 1971, and have overlooked 
relevant case law, as well as related statutory material and 
regulations. In short, petitioners’ arguments represent 
nothing more than legally unsupported opinions. 

‘Turning initially to petitioners’ arguments that 
NEPA was meant to replace existing State and Federal environ- 
mental standards with a uniform or model system -- and that 
NEPA does not permit the AEC to defer to State and regional 
standard-setting authorities -- it is clear that such an 


argument both overstates and distorts the legislative history 


of NEPA and of the a a considered Water Quality 
* 


Improvement Act of 1970. 


ne 


*/ Pub. L. No. 91-224, 84 Stat. 91 (1970). 
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Certainly, Congress intended to set forth a 
unified national policy with respect to the environment. 
It had no intention, however, to derogate from state respon- 
sibility or to sweep aside existing Federal environmental 
protection programs based upon established state and local 


standards. 


Rather, the portions of the Senate report upon which 


petitioners rely for the proposition that "one purpose of the 
legislation was to establish a model system of federally im- 
posed authorities for dealing with . . . local problems" 
(Petitioners' Brief at p. 31) reads in full as follows: 

"Tt is the Committee's belief that S.1075 

will also provide a model and a demonstration 

to which State governments may look in their 

efforts to reorganize local institutions and 


to establish local policies conducive to sound 
environmental management. This objective is of 


great importance because many of the most serious 
environmenta roblems the Nation faces are 
Within the scope and, orten, within the exclusive 
jurisdiction oF State —— = Sranesrespons i= 
ility. - Rep. No. > 5 st Cong., 1s 
Sess., 8 (1969). (Emphasis added.) 
Furthermore, the language of NEPA itself fails 
to support petitioners' contention that NEPA was intended to 
replace existing standards. Thus in Section 101(a) “coopera- 
tion with State and local governments" is stated as the declared 
policy of Congress. And in Section 104, it is provided that: 
"Nothing in Section 102 or 103 shall in any 
way affect the specific statutory obligations 
of any Federal agency (1) to comply with 


criteria or standards of environmental quality, 
(2) to coordinate or consult with any other 
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Federal or State agency, or (3) to act, or 


refrain from acti contingent upon the 

recommendations or Certirication of a other 

Feaeral or state agency.” (Emphasis aided.) 
endum a - 

NEPA was considered by Congress concurrently with 


legislation sponsored by Senator Muskie which became the Water 
* 


Quality Improvement Act of 1970 va the Environmental 
ee 


Quality Improvement Act of 1970. ##$Due to the obvious over- 
lapping of subject matter among NEPA and the two Muskie spon- 
sored acts, a jurisdictional compromise was reached. Section 
104 was added to NEPA as a result of that compromise. A 
detailed explanation of the agreed-upon compromise between 
the Jackson sponsored National Environmental Policy Act 
(S.1075) and the Muskie sponsored Water Quality Improvement 
and Environmental Quality Improvement Acts (S.7) was intro- 
duced into the Congressional Record by Senator Jackson during 
the Senate debate on NEPA. The analysis notes: 


"A new Section 103 [now 104] is added to 
make explicitly clear that Section 102 
does not in any way effect the specific 
statutory obligations of Federal agencies 
to comply with environmental standards, 
to coordinate their activities, or to 
condition their actions upon any State 
or Federal certifications now required 
by law or which may be required by law. 
The language of this Section is designed 
to insure that the provisions of law 
such as Section 16(c) of S.7 [now Section 
21(b) of the Water Quality Improvement 
Act] not affected by the requirements of 


EEE 


*/ Title I of Pub. L. No. 91-224, 84 Stat. 91 (1970). 
**/ Title II of Pub. L. No. 91-224, 84 Stat. 91, 114 (1970). 
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Section 102 of S. 1075 [sic]. [Sec- 
tion 21(b)] of S.7 would have the 

effect of exempting the Corps of Engineers 

and the Atomic Energy Commission and some 
other agencies from the requirement for 

a detailed statement on the environmental 
impact of proposed actions involving any 
discharge into the navigable waters of the 
United States. Under the terms of [Section 
21(b)], the State or other appropriate 
organization would be charged with certify- 
ing that any discharge is in compliance 

with water quality standards. This certifi- 
cation would be a condition precedent to ob- 
taining any Federal license or permit required 
by law before any discharge into the navigable 
waters of the United States." 115 Cong. Rec. 
29058-59 (Oct. 8, 1969). | 


Senator Jackson's comments on the floor of the Senate 
| 


echoed, in almost identical language, the formal staff analysis. 


See 115 Cong. Rec. 29056 (Oct. 8, 1969). And in addition, 


Senator Jackson noted: 


"The compromise worked out between the 

bills provides that the licensing agency 

will not have to make a detailed statement 

on water quality if the State or other 
appropriate agency has made a certification 
pursuant to Section 16(c) [now Section 21(b)]." 
115 Cong. Rec. 29053 (Oct. 8, 1969). 


The Muskie sponsored Environmental Quality Improve- 
ment Act of 1970, which served to supplement the provisions 
of NEPA and to provide staff support for the NEPA-created 
Council on Environmental Quality, provides in Section 202(b) 
that: : 


"(1) The congress declares that there 
is a national policy for the environment 
which provides for the enhancement of 
environmental quality. This policy | 

is evidenced by statutes heretofore en- 
acted relating to the prevention, abate- 
ment, and control of environmental | 
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pollution, water and land resources, 
transportation, and economic and regional 
development. 


"(2) The primary srests with Sta for and 
overnments: asis a 

(iadendum at AQ) 
A clearer statement of Federal deference to State and local 
pollution control programs and standards as the primary method 
of accomplishing the congressional goal of environmental 
enhancement would be difficult to imagine. 

In the Water Quality Improvement Act, which amend- 
ed the Federal Water Pollution Control Act,— Congress estab- 
lished a detailed system of State certification of compliance 
with water quality standards as a prerequisite for the issuance 
of a permit or license by a Federal agency. It is inconceivable 
that Congress, in adopting Section 21(b) of that Act shortly 
after its adoption of NEPA, was engaging in nothing more than 
an unnecessary duplication of effort as petitioners would have 
us believe; for to claim that NEPA requires re-examina- 
tion of the State certification authorized by the Water Quality 


Improvement Act is to reject the explanation of the interac- 


tion of NEPA and the Water Quality Improvement Act provided by 
ee 


Senator Jackson, the principal draftsman of NEPA, and to 


undermine both the statutory scheme of that Act and the long 


*/ 33 U.S.C.A. §§1151-75 (1970). 


**/ The relevant legislative history is set forth at pp. 38- 
39, supra. 
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history of Federal deference to State and local governments 
* 


in the field of environmental standard-setting. 


In this regard, Interior Secretary Hickel testifying 
in 1969 on legislation which culminated in the Water Quality 


Improvement Act, stated: 
. « e We believe that when an applicant 
for a Federal license or permit shows) evi- 
dence from the State authorities that the 
planned discharge will not violate the 
applicable water quality standards, no 
other condition need be met concerning the 
discharge into the waters of the United 
States. 


w 


"we do not believe in the dual certi- 
fication of this type of activity. The 
States have the primary responsibility for 
enforcing the water quality programs. That 


*/ A typical expression of the congressional policy of 
Yecognizing the primary responsibilities and rights of the 
States in this area was made by Senator Cooper of Kentucky dur- 
ing the floor debate on Section 21(b) of the Water Quality 
Improvement Act. The Senator noted: 
. « - [Section 21(b)] makes no exception for any li- 
censed or permitted activity from its operative prin- 
ciple of State certification. Furthermore, {Section 
21(b)] is consistent with, and arises out of the policy 
of the [Federal Water Pollution Control Act] that the 
primary responsibility for controlling water /pollution 
rests with the States. The [Senate Public Works] committee 
has on innumerable occasions adhered to this principle 
and [Section 21(b)] is another manifestation!of it." 
115 Cong. Rec. S.12053 (daily ed., Oct. 7; 1969). 
See also, Section 1(c) of the Federal Water Pollution Control 
Act, as amended, 33 U.S.C. §1151(c) which states: 
“Nothing in this Act shall be construed as impairing 
or in any manner affecting any right or jurisdiction of 
the States with respect to the waters (including boundary 
waters) of such States"; and Section 10(b) of that Act 
which states: "Consistent with the policy declaration 
of this Act, State and interstate action to abate pollu- 
tion of interstate or navigable waters shall: be encouraged 
and shall not, except as otherwise provided by or pursuant 
to court order under subsection (h), be displaced by 
Federal enforcement action." 


-42 - 


responsibility should be preserved." Hear- 

ings on Federal Water Pollution Control Act 

SaS= betore the House Comm. on Public 

Works, s ong., 1S ess. . 

This principle, espoused by Secretary Hickel, was 
accepted by Congress and is embodied in Section 21(b) of 
the Water Quality Improvement Act. The House and Senate 

* ee HH 
Reports, the Conference Report and the floor debates 
all reflect the common understanding that the State certify- 
ing agency rather than any Federal authority would determine 
the applicability of water quality standards to the facility 
in question and its compliance with such standards, and that 
such certification could not be overridden by a Federal 
authority. The fact that this State certification approach 
was adopted three months after the enactment of NEPA is 
particularly persuasive that Congress did not intend for NEPA 
to authorize Federal agencies to second-guess State certifi- 
cation. The assertion in petitioners' brief that the AEC 
should make its own determination of compliance and if neces- 


sary override State certification is thus directly contrary 


to the expressed intent of Congress. 


*/ H.R. Rep. No. 91-127, Qlst Cong., Ist Sess. 6-7, 20-21 (1969); 
B. Rep. No. 91-351, Qist Cong., 1st Sess. 28-30, 73-75 (1969). 


**/ H.R. Rep. No. 91-940, YJlst Cong., 2d Sess. 55-57 (1970). 


x#x/ Eig., 115 Cong. Rec. H.2609 (remarks of Representatives 
Robison, Hungate and Edmondson),H.2612 (Representative Edmondson) 
H.2632 (Representative Reid of New ee (daily ed., April 15, 
1969); H.2690 (Representative Edmondson), H.2690-91 pepresen 
tative Hollifield) (daily ed., April 16, 1969); S$.11211 (Senator 
Mathias)(daily ed., Sept. 24, 1969); S.12041 (Senator Spong), 
$.12053 (Senator Cooper) (daily ed., Oct. 7, 1969). 
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Of particular interest in regard to petitioners? 
contention that independent AEC review of State certification 


is necessary is the recent case of Pennsylvania Environmental 
Council v. Bartlett, 315 F. Supp. 238, 1 E.R.C. 1271 (M. D. 
Pa. 1970), in which plaintiffs claimed that the Secretary 

of Transportation had violated NEPA by relying upon State 
certification of the environmental effects of a highway pro- 
ject. As the court noted in rejecting plaintiffs argument: 


"Specifically, plaintiffs assert that 
the Secretary of Transportation approved the 
Pennsylvania Highways Department application 
filed under 23 U.S.C. §117, relying on) various 
certificates which were submitted to him, and 
did not make an independent and affirmative 
determination of the effect of this project 
on the environment. According to plaintiffs, 
the Secretary, in failing to make such a 
determination, violated his statutory respon- 
sibility "to use all practicable means” to 
protect the environment. 


", . - A requirement that the Secretary of Trans- 
portation must make independent and affirm- 
ative evaluation of all phases of the multitude 
of State secondary highway projects relative to 
their impact on the environment not only would 
place a staggering burden on the Secretary, 

but also would cause him todplicate State 
investigations and determinations. The purpose 
of the National Environmental Policy Act of 
1969 is laudatory and urgently necessary, but 

I am satisfied that Congress did not intend it 
to necessitate Secretarial action of the 

import urged by plaintiffs." 315 F. Supp. at 
249, 1 E.R.C. at 1279-80. 


The court's rejection of plaintiffs' assertion 


that independent Federal review of state certified compliance 


| 
with existing standards is fully consistent with 
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the Congressional policy set forth in NEPA and with long- 
established policy of Federal deference to state environ- 
mental standerds. So too is the AEC's action in the instant 
case. 

Petitioners have also argued that the Commission is 
uniquely qualified and possesses the technical expertise to 
make all environmental protection decisions in conjunction 
with facility construction and operation, and that the Com- 
mission should receive evidence and rule on the adequacy of 
water quality standards applicable to a particular case. 


While no one would question the Commission's quali- 


fications and technical expertise to rule upon matters of 


radiological safety, it would seem obvious that the Com- 
mission's qualifications and expertise regarding other 
environmental protection standards, particularly those relat- 
ing to water quality, would not be superior to the State and 
local agencies whose primary job is the establishment and 
enforcement of such standards. 

The wisdom of having the AEC review radiological 
matters while relying on State certification in water pollu- 
tion matters was noted by Senator Pastore of Rhode Island 
during the Congressional debates on the Water Quality 
Improvement Act of 1970: 

"(T]he [new} legislation . . . does have 

the effect of assuring that, in addition 

to the AEC's exhaustive radiological health 

and safety review, the design of nuclear 

power-plants will be reviewed by appropriate 

State and Federal authorities from the 


standpoint of their thermal effects upon 
adjoining waters. 
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"Nuclear plants are, of course, 
already subject to water quality standards 
adopted by the States and approved by the 
Secretary of the Interior pursuant to the 
Water Quality Act of 1965. Now, however, 
we will have the added protection of a 
prelicensing review to assure that the 
plants have been designed in such a way as 
to assure compliance with applicable water 
quality standards. 


"At least as to those activities sub- 
ject to Federal approvals, this will add 
an important ounce of preventive medicine 
to the curative measures already available.” 
115 Cong. Rec. 29063-64 (1969). 


Thus paragraph 11(b) of Appendix D is closely in 


keeping with Congress' expressed desire to have each environ- 
mental determination leading up to the issuance of a Federal 
license or permit made by precisely that agency which 
possesses the maximum technical expertise in the particular 
field being considered. The AEC is the radiological control 
expert; hence its determination regarding radiological safety 
should be and is conclusive. But in the field of water 
pollution control, the AEC does not possess the same degree 
of technical expertise; hence it rightfully relies on other 
agencies the qualifications of which are greater and which 
are authorized by other Federal statutes to provide the cer- 
tifications in question. | 

For this same reason, it would be duplicating and 
self-defeating for the AEC to receive evidence and attempt 
to determine independently the adequacy of applicable water 


quality standards, which were established and approved by 
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other State and Federal agencies having superior technical 
expertise. Furthermore, such an approach would undermine 
and directly conflict with the statutory scheme of the 
Federal Water Pollution Control Act, as amended by the 
Water Quality Improvement Act of 1970. 

In those Acts Congress constructed a detailed 
system for the adoption, enforcement and certification of 
water quality standards -- primarily by the states. A 
specific statutory provision enacted only three months after 
NEPA, Section 21(b), conditions the granting of a Federal 
license or permit upon State certification of compliance 
with water quality standards: 


"(1) Any applicant for a Federal license 
or permit to conduct any activity including, 
but not limited to, the construction or 
operation of facilities, which may result in 
any discharge into the navigable waters of 
the United States, shall provide the licensing 
or permitti agency a certification from the 
State in which the eechecs originates or Will 
originate, or, if appropriate, from the ‘inter- 
state water pollution control agenc vin 
urisdiction over the navigable waters at the 
point where the discharge originates or will 
originate, that there is reasonable assurance, 
as determined by the State or interstate agenc 
such activity wi e conducte n a man- 
ner which will not violate applicable water 
uality standards. .. ." (Emphasis added.) 
Addendum at A5) 


Congress surely would not have labored over such 
specific statutory language had it determined that the general 
language’ of NEPA would require or permit Federal licensing 


agencies to disregard existing water quality standards 
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established pursuant to Federal law; to disregard the inter- 
pretation of those standards made by the States which adopted 
them; to reevaluate not only the States’ certification of 
compliance with the water quality standards, but also the 
adequacy of the standards themselves; and then to establish 
entirely new water quality standards for nuclear generating 


facilities totally unrelated to the statutory scheme of the 


Federal Water Pollution Control Act. Such a suggestion not 


only lacks legal basis, it is also patently absurd. 

At least one Federal district court faced with the 
problem of resolving the specific, mandatory provisions of 
one Federal statute with the broad, general, discretionary 
language of NEPA has ruled that the specific, mandatory 
provisions must take precedent over the general, discretionary 
ones. In Ely v. Velde, 2 E.R.C. 1185 (E.D. Va. 1971), plain- 
tiffs sought to enjoin construction of a prison facility 
funded by the Federal Government under the Safe Streets Act — 
The court noted that the Federal agency involved, the Law 
Enforcement Assistance Adminis tration, had transmitted 
funds to the State agency without first considering the 
environmental impact of the facility, since under the Act, 
the location of such facilities is entirely a local concern. 

Plaintiffs contended that NEPA required the Federal 


agency to take the environmental impact of the facility into 


*/ 42 U.S.C. §3701 et seq. 
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account and to issue an environmental impact statement prior 
to disbursing project funds. The court rejected plaintiffs’ 
statutory interpretation noting: 


"Phe Court is of the opinion that the 

conflict between [The Safe Streets Act] and 
{NEPA} can be resolved. [The Safe Streets 

Act] speaks in non-discretionary terms. 'The 
Administration shall make grants... -' 
(Exphasis added.) However, while the Congress 
aid not intend the clause in [Section 102 of 
NEPA}, ‘to the fullest extent possible,’ to be 
lan escape provision, it is still discretionary. 
When two statutes of equal efficacy conflict,” 
,one non-discretionary and one discretionary, 
‘the non-discretionary one must prevail. Thus 
'fThe Safe Streets Act] must take precedence over 
'NEPA}.” (Emphasis added.) (Footnotes omitted. ) 
> E.R.C. at 1189. 


“Aa@itional authority for rejection of point III of 
petitioners' argument can be found in a recent Supreme Court 


statement regarding statutory construction. In Udall v. 


Taliman, 360 U.S. 1, 16 (1965), the Court stated: 


lem of statutory 
s great deference 
he statute by the 


' tion. 'To susta 's applica- 
tion of this statutory term, we need not find 
that its construction is the only reasonable 
one, or even that it is the result we would 
have reached had the question arisen in the 
first instance in judicial proceedings.' 
Unemployment Comm'n v. Aragon, 329 U.S. 143, 
153. see also, @.g-, Gray V- Powell, 314 U.S. 
402; Universal Bette Co. v. United States, 
281 U.S. 5 ——Tparticulariy is this 
respect due when the administrative practice 
at stake ‘involves a contemporaneous construc- 
tion of a statute by the men charged with the 
responsibility of setting its machinery in 
motion, of making the parts work efficiently 
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and smoothly while they are yet untried and 
new.'' Power Reactor Co. v. Electricians, 
367 U.S. 396, 408. When the construction of 
an administrative regulation rather than a 
statute is in issue, deference is even more 
clearly in order.” 


In view of its overall coordinating ears 
it is fair to say that the primary agency charged with 
administration of NEPA is the Council on Environmental 
Quality. In testimony before the Joint Committee on Atomic 


Energy on March 2, 1971, AEC Commissioner Ramey, in answer 


to a question from Senator Pastore, noted: 

"Senator, I think with the Environmental 
Protection Agency I don't think we are at 
odds, and I don't think we will be at odds. 
For example, on the implementation of the 
Environmental Policy Act which is called NEPA, 
which, as we have discussed, is not ‘the most 
precise Act that has ever been drafted by the 
United States Congress. We have consulted 


with them. We submitted our proposed regula- 

tion that we issued last December to ilement 

that Act. it was reviewed and =e 

approved by the Environmental Quality Council 

which is the overseer both over the EPA an 

and the Atomic Energy Commission, on these 

matters." (Emphasis added.) 

| 

Thus, petitioners are now in the position of asking 
this Court to reject not only the Commission's regulations, 
but the general approval granted by the agency primarily 
charged with the administration of NEPA, as well. 

The Council's interpretation of NEPA requirements 
as applied to licensing proceedings where water quality 
certification will be supplied has been consistent in not 


requiring agency reexamination of such State certification. 
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Thus, regulations issued pursuant to the Refuse Act of 1899 


(33 U.S.C. §407 (1964)) by the Army Corps of Engineers on 
December 31, 1970 (35 Fed. Reg. 20005, 20008) note that: 


*(Ty}he Council on Environmental Quality has 
advised that [environmental impact] statements 
will not be required where the only impact 

of proposed discharge or deposit will be on 

water quality and related considerations." 

The Corps reguletions, like the AEC's Appendix D, require 
State agency certification of reasonable assurance of com- 
pliance with applicable water quality standards as a pre- 
requisite tothe issuance of a Federal permit. 

It is clear, then, that the Commission's decision 
to rely uoon State certification of reasonable assurance of 
compliance with water quality and other environmental 
standards, when such standards have been adopted, is fully 
consistent with the Congressional policy behind, and the 
requirements of, NEPA as well as the statutory scheme of 


related Pederal statutes, such as the Federal Water Pollu- 


tion Control Act. 


THE COMMISSION ACTED WITHIN ITS STATUTORY 

AUTHORITY, AND ADHERED TO THE ESTABLISHED 

PRINCIPLE AGAINST RETROACTIVE APPLICATION 

OF LEGISLATION, IN REFUSING TO PROVIDE IN 

APPENDIX D FOR THE SUSPENSION OF CONSTRUC- 
TION PERMITS ISSUED PRIOR TO THE EFFECTIVE 
DATE OF NEPA PENDING INVESTIGATION OF THE 

ENVIRONMENTAL IMPACT OF THE FACILITY. 


In its "Discussion of Comments Received in Response 
to Notice of Proposed Rulemaking Published June 3, 1970," as 
published in conjunction with Appendix D in the Federal 
Register of December 4, 1970, the Commission noted that: 


"The suggestion was made in the comments 
of the Calvert Cliffs Coordinating Committee, 
National Wildlife Federation, and the Sierra 
Club that the Commission should apply the 
requirements of Appendix D to holders of con- 
struction permits issued without consideration 
of environmental factors who have not yet ap- 
plied for an operating license, and suspend 
the construction permits pending investigation 
of the environmental impact of the facility. 
Those comments also suggest that the Commission 
require 'backfitting' of facilities -- that is, 
the addition, elimination, or modification of 
structures, systems, or components of a facility 
after a construction permit has been issued -- 
if it finds that such action will provide sub- 
stantial, additional protection of the environ- 
ment." (Footnote omitted.) 35 Fed. Reg. 18471 
(December 4, 1970). (Jt. App. (Vol. I) at 7) 


Neither of these suggestions was adopted by the AEC, 
and the petitioners now claim in point IV of their argument 
that by failing to adopt these "Suggestions" the AEC has vio- 


lated NEPA "by refusing to establish procedures for meaningful 


consideration of environmental effects of nuclear power plants 


now under construction." 


SSoe 


‘what petitioners are in fact seeking is 2 complete 


retroactive application of NEPA to a commenced and de- 
* 


eisions made before its effective date. As will be set forth 
more fully below, such an attempted application of NEPA is 
totally at odds with the long-established American jurispruden- 
tial rule against the retroactive application of statutory and 
regulatory requirements. 
furning initially to petitioners ' contention that 

Appendix D precludes meaningful consideration of environmental 
effects of nuclear plants now under construction, the Commis- 
sion has required that for plants now under construction pur- 
suant to pre-NEPA construction permits an environmental report 
be submitted by holders of such permits, and that all permits 
will be amended to require compliance with applicable Federal 
and State environmental standards. In its aiscussion of Ap- 
pendix D of December 4, 1970, the Commission notes: 

"(p]ne Commission has modified Appendix D 

to require, 2S soon as practicable, the 

filing of Environmental Reports by holders 

of construction permits who have not filed 

an application for an operating license, 

and preparation of Detailed Statements, in 

cases where 2 Detailed Statement has not 

previously been prepared. Paragraph 10 of 

proposed Appendix D (redesignated as para- 


graph 9) has been amended to provide that 
the condition described in that paragraph 


ee 


' contention that show-cause 
orders mus permittees 
that received con fter EPA, 
see the arguments and authorities presented in Part II, supra. 


- 53- 


(requiring permittees and licensees to 

observe such standards and requirements 

for the protection of the environment as 

are validly imposed pursuant to authority 

established under Federal and State law and 

as are determined by the Commission to be 

applicable to the facility that is subject 

to the licensing action involved) will aiso 

be included in permits and licenses previ- 

ously issued which do not contain such 2 

condition." 35 Fed. Reg. 18741 (December 4, 

1970). (Jt. App. (Vol. I) at 7) 

That the Commission has, in its discretion, adopted 
a form of consideration which does not include the precise 
procedures suggested by petitioners hardly justifies a charge 
of violation of the quite general statutory requirements of 
NEPA. Since the construction permits in question pre-date 
NEPA, the Commission's action in requiring the submission of 
environmental statements actually goes beyond the requirements 
of NEPA, which were clearly not meant to be applied to past 
Federal action. 

Petitioners! second contention is that since the 
Commission will have to examine environmental | considerations 
4n connection with the issuance of operating permits, it 
ought to consider them immediately by suspending existing 
pre-NEPA construction permits pending investigation of the 
environmental effects of the facility. 

Petitioners are thus in effect pressing for the 


retroactive application of NEPA -- that is, to reopen con- 


struction permit proceedings regardless of the stage of the 


=——5 — 


construction, in order to consider environmental factors and 
possibly'to require backfitting of previously approved con- 
struction. This argument totally overlooks the fact that at 
the time the construction permits were issued the Commission 
was precluded as a matter of law from considering non-radiologi- 
cal environmental factors or from imposing requirements or 
conditions on the construction of the facility in order to 
avoid an impact on the environment other than the hazards of 
radiation. New Hampshire v. Atomic Energy Commission, 406 F.2d 
170 (1st Cir. 1969). To require revision of facilities under 
construction pursuant to permits lawfully issued prior to the 
effective date of NEPA would plainly involve the retroactive 
application of NEPA -- squarely in the face of the basic 
principle against such retrospective application of legislation. 
The rule against retroactive application of statu- 
tory and regulatory provisions is firmly entrenched in our 
jurisprudence. The United States Supreme Court, and other 
Federal and State courts at all levels, have viewed the rule 
as essential to the preservation of an orderly legal system 


and have been consistent in their application of it. The rule 


4tself was well stated in White v. United States, 191 U.S. 545, 


552 (1903), a case in which petitioners sought retroactive 
application of certain provisions of the Navy Personnel Act 
of March 3, 1899. Refusing to apply that Act retroactively, 
the Court noted: 
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"where it 18 claimed that a law is to have 
a retrospective operation, such must; be 
clearly the intention, evidenced in the law 
and its purposes, or the Court will presume 
that the lawmaking power is acting for the 
future only and not for the past; that it 
is enacting a rule of conduct which shall 
control the future rights and dealings of 
men, rather than review and affix new obliga- 
tions to that which has been done in the 
past. 


See also United States Fidelity and Guar. Co. v- United States 


ex rel Struthers Wells Co., 209 U.S. 306, 314 (1908) - 

Similarly in Union Pac. Ry- Co. V- Laramie Stock 
yards Co., 231 U.S. 190, 199 (1913), a case involving the con- 
struction and application of the Union saves Land Grant Act 
of July 1, 1862, and the Act of June 24, 1912, the Court noted: 


"| , [t]he first rule of construction is 

that legislation must be considered: as ad- 
dressed to the future, not to the past. The 
rule is one of obvious justice and prevents 

the assigning of a quality or effect to acts 
or conduct which they did not have or did not 
contemplate when they were performed. The rule 
has been expressed in varying degrees of 
strength but always of one import, that 2 
retrospective operation will not be given to a 
statute which interferes with antecedent rights 
or by which human action is regulated, unless 
such be 'the unequivocal and inflexible import 
of the terms, and the manifest intention of the 
legislature.'" 


Recent cases decided by this Court have been fully 
consistent with the Supreme Court's retroactivity rule. Thus, 
in Neild v. District of Columbia, 71 U-S- App. D.C. 306, 314, 
110 F.2d 246, 254 (D.C. Cir. 1940), a case involving application 
of a District of Columbia revenue law, the court stated that: 
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“The rule is well settled that unless the 
contrary plainly appears a statute operates 
prospectively only; in other words, 'that 
'@ statute ought not to be construed to 
' operate retrospectively in the absence of 
'glear, strong, and imperative language com- 
-manding it;' and if a double sense is 
possible that which rejects retroactive 
operation must be selected." (Footnote 
omitted. ) 


. See also, International Bhd. of Boilermakers v. 
N.L.R.B., 124 U.S. App. D.C. 372; 316 F.2d 373, 375 (D.C. Cir. 
1963); Vito v- Vito, 106 U.S. App. D.C. 326, 272 F.2d 555, 557 
(D.C. Cir. 1959)- 

In spite of this universally applied rule of construc- 
tion against the retroactive application of legislation, peti- 


tioners attempt to interpret paragraph 11 of the guidelines of 


the oe on Environmental Quality implementing Section 102(2) (Cc) | 
a 


of NEPA’ as requiring the Commission 4mmediately to reexamine 
and reevaluate the environmental impact of all pre-NEPA con- 
struction permits and to require permittees to show cause why 
their permits should not be suspended pending such review. 
Thus, petitioners apparently argue that even if NEPA, by its 
own terms, does not mandate retroactive application of its pro- 
visions, such a result is reached nonetheless by way of the 
CEQ interpretation of NEPA set forth in the January 28, 1971, 
guidelines. 

Petitioners’ reliance on paragraph 11 of the guidelines 
4s clearly misplaced. That paragraph provides that: 


a 


*/ 36 Fed. Reg. 1398, 1400 (Jan. 28, 1971). 
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"To the fullest extent possible this 
section 102(2)(C) procedure should be 
applied to further major Federal actions 
having 2 significant effect on the en- 
vironment even though they arise from 
projects or programs initiated prior to 
enactment of the Act on January 1, 1970. 
Where it is not practicable to reassess 
the basic course of action, it is still 
4mportant that further incremental major 
actions be shaped so as to minimize ad- 
verse environmental consequences not fully 
evaluated at the outset of the project or 
program." (Emphasis added.) 36 Fed. Reg. 
1400 (Jan. 28, 1971). 


Petitioners' argument overlooks the fact that the 
CEQ guideline speaks in terms of "further" ma jor Federal ac- 
tions related to continuing projects. It looks to future 
Federal actions and clearly does not suggest a reexamination 
of pre-NEPA determinations. Thus, when further AEC action is 
otherwise required in connection with an ongoing project ap- 
proved prior to the passage of NEPA, the Commission will at 
that time examine the environmental consequences of its own 
further action, but it cannot review the environmental impact 
of past decisions in an effort to revise determinations iong 


since passed. 


Such a position is fully supported by case law, 


both under earlier Federal statutes and in connection with 
NEPA itself. Of particular interest in this regard is 
Pittsburgh Hotels Ass'n. v. Urban Redevelopment Authority, 
202 F. Supp. 486 (W.D. Pa. 1962), aff'd 309 F.2d 186 (3a Cir. 
1962), cert. denied, 372 U.S. 916 (1963). In that case the 
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defendant Authority in 1952 had entered into a contract with 
the United States pursuant to the Housing Act of 1949. 

Under the terms of the contract, the Federal Government 

agreed to advance money to the Authority for the purpose 

of preparing surveys and plans in connection with a city re- 
development project. The plan, which was completed in 1955, 
permitted land designated as "commercial" to be used for hotel 


construction, although a height limitation was imposed. 


Following amendment of the Federal Housing Act in 
* 


1954 and completion of the plan in 1955; the Authority 
again contracted with the United States for further financial 
assistance. The contract provided that the Authority's plan 
was satisfactory to the Federal Government and that amend- 
ments to the plan would be permitted. 

In 1959. the Housing Act of 1949, as amended, was 
again amended and a new subsection then provided: 


"No provision permitting the new construction 
of hotels or other housing for transient use 
in the redevelopment of any urban renewal area 
under this subchapter shall be included in the 
urban renewal plan unless the community in 
which the project 4s located, under regulations 
prescribed by the Administrator, has caused 
to be made a competent independent analysis 
of the local supply of transient housing and 
as a result thereof has determined that there 
exists in the area a need for additional units 
‘of such housing.” 42 U.S.C. §1456(g). 


*/ The amendment authorized establishment of an urban renewal fund 
Eo be used for grants in connection with urban renewal projects. 


#*/ 73 Stat. 654. 
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Prior to the addition of this subsection, there was 
no provision in the Act requiring a preliminary "need" survey 
in connection with the urban renewal plants. 309 F.2d at 188. 

The plan was modified in September 1960 to eliminate 
a street, and shortly thereafter the Authority contracted with 
' Golden Triangle Motor Hotel, Inc., another defendant in the 
action, for the construction of an eight-story motor hotel 
(in excess of the original height restriction, which was sub- 
sequently modified). Construction of the hotel on redevelop- 
ment project land was approved by the Federal Government. 
However, no transient housing "need" analysis or survey was 


conducted. 


Granting defendants' request for summary judgment, the 


trial court stated: 


| 
"(T]he unrestricted right of the Authority 
to agree with Golden Triangle Motor Hotel, 
Inc. to erect a hotel on Parcel "B" as 
provided in the Redevelopment Plan of 1955 
has not been limited by the 1959 Amendment; 
and the competition to which plaintiffs 80 
strenuously object is lawful. 


"In addition, and materially strength- 
ening this conclusion is the prospective 
construction which we think must be placed 
upon the 1959 Amendment. The settled rules 
of statutory construction teach that a law 
is presumed, in the absence of clear! ex- 
pression to the contrary, to operate pros- 
pectively. 


- « In our opinion by natin 
the above-stated principle of statutory 
construction to the 1959 Amendment, it 
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‘should be construed to operate on new plans 
‘submitted for approval and financial aid 
‘after the effective date of that Act of 
1959, and, perhaps, on a post-1959 modifica- 
‘tion of an old plan, if said modification 
contains a new provision permitting new 
construction of a hotel. The Amendment does 
not operate retroactively and thus does not 
affect the provision permitting the new con- 
struction of a hotel as contained in the Re- 
peverorment Plan of 1955." 202 F. Supp. at 
gl. 


On appeal, the Third Circuit affirmed the district 
court's grant of summary judgment, noting: 


"iTJn the absence of reliable indicia show- 
| 4ng a Congressional intent that the words 
' fof the 1959 Act] include past approved 
' [plans], the subsection is not to be applied 
' retroactively, that is applied to urban re- 
i newal plans containing a provision permitting 
' the construction of a transient housing unit 
‘which had been approved before the effective 
Gate of the 1959 Act. This is the usual 
' statutory interpretation." 309 F.2d at 190. 


As in the Pittsburgh Hotel case, we are dealing here 
with a statute and an administrative guideline, neither of 
which mandate application of the provisions of NEPA to past 


actions. They look only toward the future. In such case, 


"the usual statutory interpretation," i.e., prospective ap- 


plication, must be followed. 

| Retroactive application of NEPA itself has been con- 
sidered in at least five recent district court cases. In each 
of these'cases, regardless of result, the court made a special 
effort to stress the fact that it was not applying NEPA retro- 


actively. 
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In Texas Comm. on Natural Resources v. United States, 
1 E.R.C. 1303 (W.D. Tex. 1970), cited by petitioners in the 
present case, plaintiffs sought a temporary stay, pending appeal, 
to prevent the Farmers Home Administration from expending any 
funds for an approved, but uncommenced, park project whose en- 
vironmental consequences had not yet been Poneidersd under NEPA. 

The court, noting that no Federal funds had been 
expended toward the project and that no construction had yet 
been undertaken, concluded that a stay pending appeal should 
be granted. The court determined that the application of 
NEPA in that case would not be a retroactive one. It made 
much of the fact that "the only thing that has occurred has 
been the processing of papers." | 

Such is clearly not the case in relation to petitioners' 
requests in the instant case. They seek to require revisions 
where construction has commenced and considerable funds have 
been expended in reliance upon construction permits issued in 
full compliance with then-existing legal requirements. 

Shortly after the stay was granted in the Texas Com- 
mittee case, a second Federal district court ruled in a case 
involving retroactive application of NEPA. Pennsylvania En- 
vironmental Council v. Bartlett, 315 F. supp. 238, 1 E.R.C. 

1271 (M.D. Pa. 1970) arose out of plaintiffs' attempt to enjoin 
the Pennsylvania Highway Department from proceeding further 
with the planned relocation of State Route 872. The court 


noted that all of the planning for the improvement of Route 872 
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occurred prior to the effective date of the National Environ- 
mental Policy Act and that the contract for rebuilding the road 
had been awarded three days before the effective date of NEPA. 
"Thus all that remained on January 1, 1970, was the actual con- 
struction of the improved Route 872." Applying the rule against 


retroactive application set forth in Union Pac. Ry-Co. v. 


Laramie Stock Yards Co., 231 U.S. 190 (1913), the court refused 


to grant the injunction sought by plaintiffs. 

The court distinguished the Texas Committee case as 
one in which the issue of retroactivity of NEPA was never 
reached and as one in which actual construction of the facility 
in question had not yet begun. In the Pennsylvania Environ- 
mental Council case, construction had already begun at the time 
the court was asked to reach its decision. 

The court's analysis of the question of whether NEPA 

applied retroactively should be noted: 


"In my opinion, the most reasonable inter- 
pretation that can be given to the legis- 
lative history of the Act is that there is 

no manifest Congressional intention or un- 
equivocal and inflexible import in the lan- 
guage used to indicate that the Act should 

be applied retroactively. ... Indeed, if 
the language of the Act favors any position, 

it most likely favors nonretroactivity. For 
instance, the use by Congress of the phrases 
'to use all practicable means and resources' 
and ‘to the fullest extent possible’ in Sec- 
tions 101 and 102 of the Act appears to indi- 
cate a moderate, flexible and pragmatic ap- 
proach to the immediate application of the Act. 
These phrases are hardly of the type which 
would evidence a retroactive intent. Accordingly, 
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I conclude that the National Environmental 

Policy Act of 1969 was not designed by 

Congress to be given retroactive applica- 

tion." 315 F. Supp. at 248, 1 E.R.C. at 

1279. 

The rejection of a retroactive application of NEPA 
in a highway route situation also occurred in Brooks v. Volpe, 
319 F. Supp. 90 (W.D. Wash. 1970), decided about five months 
after the Pennsylvania Environmental Council case. In Brooks, 
plaintiff sought a preliminary injunction to prevent construc- 
tion of a portion of the proposed west bound ; lanes of Inter- 
state Highway I-90 in the Cascade mountain range of the State 
of Washington. Plaintiffs contended that the Secretary of 


. Transportation had failed to make the detailed environmental 


statement required by Section 102(2)(C) of NEPA, and that the 


highway should be relocated. 
Denying the preliminary injunction sought by plain- 
tiff, the court noted that: 


"(T]he administrative determination with 
respect to the highway location was made 
in 1967. To give effect to plaintiffs 
contention would require a retrospective 
application of section 102. A statute 
will not be construed as retrospective, 
however, unless the Act clearly, by ex- 
press language or necessary implication, 
indicates Congress so intended. It is 

the Court's view that the section in ques- 
tion operates only prospectively." 319 

F. Supp. at 92. | 


The Pennsylvania Environmental Council and Brooks 
cases form the basis for another decision refusing to give 


retroactive effect to NEPA. In Investment $ dicates v. 


Si6ae 


Richmond, 1 E.R.C. 1713 (D- Ore. 1970), plaintiffs sought to 


enjoin the Bonneville Power Administration from continuing 
with a power transmission line enlargement project until 
the agency complied with the requirements of NEPA. 

The court's opinion notes that easements over a large 
portion of'the land involved were acquired by the Government 
prior to the January 1, 1970, effective date of NEPA. Congress 
had authorized the appropriation of funds for a portion of the 
line in 1967. By January 1, 1970, funds had been appropriated 
for nearly all phases of the project including most of the 
construction. 

The court noted that post-January 1, 1970, project 
work included the letting of the contract, thé clearing of 
the right-of-way, and the construction of the line itself. 
These activities were viewed by the court as "merely a small 
portion of the work required to complete the project." The 
court consequently held that NEPA "is not meant to be retro- 


" 


active” and thus is “not applicable to the project, noting: 
"J cannot believe that Congress intended 
that NEPA apply to ‘major Federal actions' 
which had reached this stage of completion 
as of the date of enactment. It was not 
ithe intention of Congress to negate all of 
the work which had gone into this project, 
including design and planning costs, but to 
‘have it completed in an orderly manner. To 
hold that the NEPA does apply to this pro- 
‘ject would be to give the statute retrospec- 
itive effect. See Brooks v. Volpe, supra. 
‘To order a work stoppage while a report is 
ipeing prepared would cause a large increase 
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4n cost to the taxpayers and most 

likely would have little or no ef- 

fect on the location or design of | 

the line." 1 E.R.C. at 1714. 

Most recent of the cases examining the application 
of NEPA requirements to ongoing projects is Environmental 
Defense Fund v. Corps of Engineers, 2 E.R.C. 1260 (E.D. Ark. 

1971). In that case, plaintiffs sought to enjoin the Corps 
of Engineers from contracting for the construction of a dam 
across the Cossatot River as part of a flood control project. 

The court issued 2 series of memorandum opinions, 
noting initially that although preliminary work had been per- 
formed in connection with the overall flood control project, 
construction of the dam itself had not yet begun, nor had bids 
been received nor construction: contracts awarded. 2 E.R.C. at 
1284. : 

Therefore, the court rejected defendants’ contention 
that application of NEPA requirements to the construction of 


the dam would constitute a retroactive application. The court 


concluded that 


of prevailing, 

anticipated fut 

fendants." 2 E.R.C. 

It is of particular significant that Environmental 


Defense Fund involved a construction project undertaken by 
nn * 


the Corps of Engineers itself... The Federal action in question 


———— 
*/ This was also the case in Environmental Defense Fund v. Corps 
of Engineers, 2 E.R.C. 1173 (D.D.C. 1971). 
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was not the issuance of a license or permit, but the actual 
construction. Every action on the project was a Corps 
action and hence clearly "further Federal action" within 
the meaning of paragraph 11 of the CEQ guidelines of January 
28, 1971. 

‘The Federal action here at issue, however, is noth- 
ing more than the issuance of a construction permit, for a 
facility to be put up by the permit holder. Thus, the only 
Federal action taken in connection with plant construction -- 
4ssuance of the permit -- was taken prior to the effective 
date of NEPA. 

‘what petitioners request here is nothing more than 
a totally retroactive application of the provisions of NEPA. 


Such a request is in conflict not only with long-established 


legal aa but also with recent cases decided under NEPA 
+* 


itself. 


CONCLUSION 
i Por the foregoing reasons, the petitioners should 


not be granted the relief sought, and Appendix D should be 


ST 


*/ The Supreme Court's decision 4n Power Reactor Development 
To. v. International Union of Elec. Workers, 367 U.S. 396 
(1961), holding that questions of radiological safety may be 
entirely reconsidered at the operating license stage, is of 
course in no way inconsistent with the provisions of Appendix 
D. At the time the construction permit is issued the holder 
4s fully aware of the fact that radiological safety issues 
will be reexamined at the licensing proceeding. Such recon- 
sideration in no way involves the retroactive application of 
a statute or rule. 


- 67 - 


held to be a lawful exercise of the Commission's statutory 
authority. 
Respectfully submitted, 


Covington & Burling 
888 Sixteenth Street, N.W. 
Washington, D.C. 20006 


Attorneys for Indiana & Michigan 
Rilectric Company and tortians 
General Electric Company 


March 22, 1971 | 


Al 
ADDENDUM 


i 2. Fhe pertinent provisions of the National 
Environmental Policy Act, Pub. L. No. 91-190, 83 Stat. 852 
(1970), 42 U.S.C.A. §§4321-47 (Supp. 1971) are as follows: 


Sec. 2. The purposes of this Act are: To declare 
a national policy which will encourage productive and 
enjoyable harmony between man and his environment; to promote 
efforts which will prevent or eliminate damage to the environ- 
ment and biosphere and stimulate the health and welfare of 
man; to enrich the understanding of the ecological systems 
and natural resources important to the Nation; and to estab- 
lish a Council on Environmental Quality. 


Sec. 101. (a) The Congress, recognizing the pro- 
found impact of man's activity on the interrelations of all 
components of the natural environment, particularly the pro- 
found influences of population growth, high-density urbaniza- 
tion, industrial expansion, resource exploitation, and new 
and expanding technological advances. and recognizing further 
the critical importance of restoring and maintaining environ- 
mental quality to the overall welfare and -development of man, 
declares that it is the continuing policy of the Federal 
Government, in cooperation with State and local governments, 
and other concerned public and private organizations, to use 
all practicable means and measures, including financial and 
technical assistance, in a manner calculated to foster and 
promote the general welfare, to create and maintain conditions 
under which man and nature can exist in productive harmony, 
and fulfill the social, economic, and other requirements of 
present and future generations of Americans. 


(>) In order to carry out the policy set forth in 
this Act, it is the continuing responsibility of the Federal 
Government to use all practicable means, consistent with 
other essential considerations of national policy, to improve 
and coordinate Federal plans, functions, programs, and resources 
to the end that the Nation may-- 

(1) fulfill the responsibilities of each genera- 
tion as trustee of the environment for succeeding 
generations; 

(2) assure for all Americans safe, healthful, 
productive, and esthetically and culturally pleas- 
ing surroundings; 

(3) attain the widest range of beneficial uses 
of the environment without degradation, risk to 
health or safety, or other undesirable ~d unintended 
consequences; 
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(4) preserve important historic, cultural, 
and natural aspects of our national heritage, and 
maintain, wherever possible, an environment which 
supports diversity and variety of individual 
choice; 

(5) achieve a balance between population and 
resource use which will permit high standards of 
living and a wide sharing of life's amenities; and 

(6) enhance the quality of renewable resources 
and approach the maximum attainable recycling of 
depletable resources. 


(c) The Congress recognizes that) each person should 
enjoy a healthful environment and that each person has a 
responsibility to contribute to the preservation and enhance- 
ment of the environment. | 

Sec. 102. The Congress authorizes and directs that, 
to the fullest extent possible: (1) the policies, regulations, 
and public laws of the United States shall! be interpreted and 
administered in accordance with the policies set forth in 
this Act, and (2) all agencies of the Federal Government 
shall-- | 

(A) utilize a systematic, interdisciplinary 
approach which will insure the integrated use of 
the natural and social sciences and the environ- 
mental design arts in planning and in decisionmaking 
which may have an impact on man's environment; 

(B) identify and develop methods and procedures, 
in consultation with the Council on Environmental 
Quality established by title II of this Act, which 
will insure that presently unquantified environ- 
mental amenities and values may be given appropriate 
consideration in decisionmaking ‘along with economic 
and technical considerations; 

(C) include in every recommendation or report 
on proposals for legislation and other major Federal 
actions significantly affecting the quality of the 
human environment, a detailed statement by the 
responsible official on-- 

(1) the environmental impact of the 
proposed action, 

(ii) any adverse environmental effects 
which cannot be avoided should the proposal 

be implemented, 

iii) alternatives to the proposed action, 

iv) the relationship between local short- 
term uses of man's environment and the mainte- 
nance and enhancement of long-term productivity, 
and 
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(v) any irreversible and irretrievable 
commitments of resources which would be 
involved in the proposed action should it be 
implemented. 

Prior to making any detailed statement, the responsi- 
ble Federal official shall consult with and obtain 
the comments of any Federal agency which has juris- 
diction by law or special expertise with respect 

to any environmental impact involved. Copies of 
such statement and the comments and views of the 
appropriate Federal, State, and local agencies, 
which are authorized to develop and enforce environ- 
mental standards, shall be made available to the 
President, the Council on Environmental Quality and 
to the public as provided by section 55e of title 5. 
United States Code, and shall accompany the proposal 
through the existing agency review processes; 

(D) study, develop, and describe appropriate 
alternatives to recommended courses of action in 
any proposal which involves unresolved conflicts 
concerning alternative uses of available resources; 

(BE) recognize the worldwide and long-range 
character of environmental problems and, where con- 
sistent with the foreign policy of the United States, 
lend appropriate support to initiatives, resolu- 
tions, and programs designed to maximize international 
cooperation in anticipating and preventing a decline 
in the quality of mankind's world environment; 

(F) make available to States, counties, munici- 
palities, institutions, and individuals, advice and 
information useful in restoring, maintaining, and 
enhancing the quality of the environment; 

(G) initiate and utilize ecological information 
in the planning and development of resource-oriented 
projects; and 

(H) assist the Council on Environmental Quality 
established by title II of this Act. 


Sec. 103. All agencies of the Federal Government 
shall review their present statutory authority, administrative 
regulations, and current policies and procedures for the pur- 
pose of determining whether there are any deficiencies or 
inconsistencies therein which prohibit full compliance with 
the purposes and provisions of this Act and shall propose to 
the President not later than July 1, 1971, such measures as 
may be necessary to bring their authority and policies into 
conformity with the intent, purposes, and procedures set forth 
in this Act. 
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Sec. 104. Nothing in Section 102 or 103 shall in 
any way affect the specific statutory obligations of any 
Federal agency (1) to comply with criteria or standards of 
environmental quality, (2) to coordinate or consult with any 
other Federal or State agency, or (3) to act, or refrain 
from acting contingent upon the recommendations or certifi- 
cation of any other Federal or State agency. 


Sec. 105. The policies and goals set forth in 
this Act are supplementary to those set forth in existing 
authorizations of Federal agencies. 


Sec. 202. There is created in the Executive Office 
of the President a Council on Environmental Quality (herein- 
after referred to as the "Council"). The Council shall be 
composed of three members who shall be appointed by the Presi- 
dent to serve at his pleasure, by and with the advice and 
consent of the Senate. The President shall designate one of 
the members of the Council to serve as Chairman. Each member 
shall be a person who, as a result of his training, experience, 
and attainments, is exceptionally well qualified to analyze 
and interpret environmental trends and information of all 
kinds; to appraise programs and activities of the Federal 
Government in the light of the policy set forth in title I 
of this Act; to be conscious of and responsive to the scientific 
economic, social, esthetic, and cultural needs and interests 
of the Nation; and to formulate and recommend national policies 
to promote the improvement of the quality of the environment. 


Sec. 204. It shall be the duty and function of the 


Council-- ; 

(1) to assist and advise the President in the 
preparation of the Environmental Quality Report 
required by section 201; 

(2) to gather timely and authoritative infor- 
mation concerning the conditions and trends in the 
quality of the environment both ‘current and pros- 
pective, to analyze and interpret such information 
for the purpose of determining whether such condi- 
tions and trends are interfering, or are likely to 
interfere, with the achievement of the policy set 
forth in title I of this Act, and to compile and 
submit to the President studies relating to such 
conditions and trends; 

to review and appraise ‘the various programs 
and activities of the Federal Government in the light 
of the policy set forth in title I of this Act for 
the purpose of determining the extent to which such 
programs and activities are contributing to the 
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achievement of such policy, and to make recommen- 
dations to the President with respect thereto; 

4) to develop and recommend to the President 
national policies to foster and promote the improve- 
ment of environmental quality to meet the conserva- 
tion, social, economic, health, and other require- 
ments and goals of the Nation; 

(5) to conduct investigations, studies, Sur- 
veys, research, and analyses relating to ecological 
systems and environmental quality; 

(6) to document and define changes in the natural 
environment, including the plant and animal systems, 
and to accumulate necessary data and other informa- 
tion for a continuing analysis of these changes or 
trends and an interpretation of their underlying 
causes > 

(7) to report at least once each year to the 
President on the state and condition of the environ- 
ment; and 

(8) to make and furnish such studies, reports 
thereon, and recommendations with respect to 


matters of policy and legislation as the President 
may request. : 


2. The pertinent pertinent provisions of Section 
21 of the Water Soto Improvement Act of 1970, Pub. L. 
No. 91-224, Title I, Stat. 91, 107, (1970) 33 U.S.C.A. 
§1171 (1970) are as follows: 


(>) (1) Any applicant for a Federal license or 
permit to conduct any activity including, but not limited to, 
the construction or operation of facilities, which may result 
in any discharge into the navigable waters of the United 
States, shall provide the licensing or permitting agency 
a certification from the State in which the discharge origi- 
nates or will originate, or, if appropriate, from the interstate | 
water pollution control agency having jurisdiction over the | 
navigable waters at the point where the discharge originates 
or will originate, that there is reasonable assurance, as 
determined by the State or interstate agency that such activity 
will be conducted in a manner which will not violate applicable 
water quality standards. Such State or interstate agency shall 
establish procedures for public notice in the case of all 
applications for certification by it, and to the extent it 
deems appropriate, procedures for public hearings in connection 
with specific applications. In any case where such standards 
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have been promulgated by the Secretary pursuant to section 
10(c) of this Act, or where a State or interstate agency has 
no authority to give such a certification, such certification 
shall be from the Secretary. If the State, interstate agency, 
or Secretary, as the case may be, fails or refuses to act on 
a request for certification, within a reasonable period of 
time (which shall not exceed one year) after receipt of such 
request, the certification requirements of this subsection 
shall be waived with respect to such Federal application. No 
license or permit shall be granted until the certification 
required by this section has been obtained or has been waived 
as provided in the preceding sentence. No license or permit 
shall be granted if certification has been denied by the State, 
interstate agency, or the Secretary, as the case may be. 


(2) Upon receipt of such application and certifi- 
cation the licensing or permitting agency shall immediately 
notify the Secretary of such application and certification. 
Whenever such a discharge may affect, as determined by the 
Secretary, the quality of the waters of any other State, the 
Secretary within thirty days of the date of notice of appli- 
cation for such Federal license or permit shall so notify such 
other State, the licensing or permitting agency, and the appli- 
cant. If, within sixty days after receipt iof such notifica- 
tion, such other State determines that such discharge will 
affect the quality of its waters so as to violate its water 
quality standards, and within such sixty-day period notifies 
the Secretary and the licensing or permitting agency in writ- 
ing of its objection to the issuance of such license or permit 
and requests a public hearing on such objection, the licensing 
or permitting agency shall hold such a hearing. The Secretary 
shall at such hearing submit his evaluation and recommendations 
with respect to any such objection to the licensing or permitting 
agency. Such agency, based upon the recommendations of such 
State, the Secretary, and upon any additional evidence, if 
any, presented to the agency at the nae shall condition 
such license or permit in such manner as y be necessary to 
insure compliance with applicable water quality standards. 

If the imposition of conditions cannot insure such compliance 
such agency shall not issue such license or permit. 
| 


3} The certification obtained pursuant to 


paragraph (3 of this subsection with respect to the construc- 
tion of any facility shall fulfill the requirements of this 
subsection with respect to certification in connection with 
any other Federal license or permit required for the opera- 
tion of such facility unless, after notice to the certifying 
State, agency, or Secretary, as the case may be, which shall 
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be given by the Federal agency to whom application is made 
for such operating license or permit, the State, or if appro- 
priate, the interstate agency or the Secretary, notifies such 
agency within sixty days after receipt of such notice that 
there is no longer reasonable assurance that there will be 
compliance with applicable water quality standards because 

of changes since the construction license or permit certifica- 
tion was issued in (A) the construction or operation of the 
facility, (B) the characteristics of the waters into which 
such discharge is made, or (C) the water quality standards 
applicable to such waters. This paragraph shall be inapplicableg 
in any case where the applicant for such operating license or 
permit has failed to provide the certifying State, or if 
appropriate, the interstate agency or the Secretary, with 
notice of any proposed changes in the construction or opera- 
tion of the facility with respect to which a construction li- 
cense or permit has been granted which changes may result in 
violation of applicable water quality standards. 


(4) Prior to the initial operation of any federally 
licensed or permitted facility or activity which may result 
in any discharge into the navigable waters of the United 
States and with respect to which a certification has been 
obtained pursuant to paragraph (1) of this subsection, which 
facility or activity is not subject to a Federal operating 
license or permit, the licensee or permittee shall provide an 
opportunity for such certifying State or, if appropriate, the 
interstate agency or the Secretary to review the manner in 
which the facility or activity shall be operated or conducted 
for the purposes of assuring that applicable water quality 
standards will not be violated. Upon notification by the 
certifying State or, if appropriate, the interstate agency 
or the Secretary that the operation of any such federally 
licensed or permitted facility or activity will violate 
applicable water quality standards, such Federal agency may, 
after public hearing, suspend such license or permit. 
such license or permit is suspended, 4t shall remain suspended 
until notification is received from the certifying State, 
agency, or Secretary, as the case may be, that there is 
reasonable assurance that such facility or activity will not 
violate applicable water quality standards. 


(5) Any Federal license or permit with respect to 
which a certification has been obtained under paragraph (1) 
of this subsection may be suspended or revoked by the Federal 
agency issuing such license or permit upon the entering of a 
judgment under section 10(h) of this Act that such facility 
or activity has been operated in violation of applicable 
water quality standards. 
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(6) No Federal agency shall be deemed to be an 
applicant for the purposes of this subsection. 


(7) In any case where actual construction of a 
facility has been lawfully commenced prior to the date of 
enactment of the Water Quality Improvement Act of 1970, no 
certification shall be required under this subsection 
for a license or permit issued after the date of enactment of 
such Act of 1970 to operate such facility, except that any 
such license or permit issued without certification shall 
terminate at the end of the three-year period beginning on the 
date of enactment of such Act of 1970 unless prior to such 
termination date the person having such license or permit 
submits to the Federal agency which issued such license or 
permit a certification and otherwise meets the requirements 
of this subsection. 
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(8) Except as provided in paragraph (7), any 
application for a license or permit (A) that is pending on 
the date of enactment of the Water Quality Improvement Act 
of 1970 and (B) that is issued within one year following 
such date of enactment shall not require certification pur- 
suant to this subsection for one year following the issuance 
of such license or permit, except that any such license or 
permit issued shall terminate at the end of one year unless 
prior to that time the licensee or permittee submits to the 
Federal agency that issued such license or permit a certifica- 
tion and otherwise meets the requirements of! this subsection. 


(9) (A) In the case of any activity which will 
affect water quality but for which there are no applicable 
water quality standards, no certification shall be required 
under this subsection, except that the licensing or permitting 
agency shall impose, as a condition of any license or permit, 
a requirement that the licensee or permittee shall comply with 
the purposes of this Act. 


(B) Upon notice from the State in which the dis- 
charge originates or, as appropriate, the interstate agency 
or the Secretary, that such licensee or permittee has been 
notified of the adoption of water quality standards appli- 
cable to such activity and has failed, after reasonable notice, 
of not less than six months, to comply with such standards, the 
license or permit shall be suspended until notification is 
received from such State or interstate agency or the Secretary 
that there is reasonable assurance that such activity will 
comply with applicable water quality standards. 
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3. The pertinent provisions of the Environmental 
Quality Improvement Act of 1970, Pub. L. No. ee Title II, 
8 Stat. 91, 114 (1970), 42 U.S.C.A. §§4371-74 (Supp. 1971) 
are as follows: 


Sec. 202. (a) The Congress finds-- 

(1) that man has caused changes in the 
environment 3 

(2) that many of these changes may affect the 
relationship between man and his environment; and 

(3) that population increases and urban concen- 
tration contribute directly to pollution and the 
degradation of our environment. 


(b)(1) The Congress declares that there is a nationa 
policy for the environment which provides for the enhancement 
of environmental quality. This policy is evidenced by statutes 
heretofore enacted relating to the prevention, abatement, 
and control of environmental pollution, water and land 
resources, transportation, and economic and regional devel- 
opment. 


(2) The primary responsibility for implementing 
this policy rests with State and local governments. 


The Federal Government encourages and supports 
implementation of this policy through appropriate regional 
organizations established under existing law. 


(c) The purposes of this title are-- 

(1) to assure that each Federal department 
and agency conducting or supporting public works 
activities which affect the environment shall 
implement the policies established under existing 
law; and 

(2) to authorize an office of Environmental 

Quality, which, notwithstanding any other provision 
of law, shall provide the professional and administr4 
tive staff for the Council on Environmental Quality 
established by Public Law 91-190. 
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INTRODUCTION 


Consumers Power Company (hereinafter "Consumers") is 


a combination electric and natural gas utility-company serving 
more than one million electricity customers in the lower penin- 
sula of Michigan, over an area of approximately 27,100 square 
miles which contains a population of approximately 3,200,000. 
The principal cities which it serves are Battle Creek, Bay City, 
Plint, Grand Rapids, Jackson, Kalamazoo, Midland, Muskegon, 
Pontiac and Saginaw. Consumers and the Detroit Edison Company 
are the principal partners in the Michigan Electric Power Pool, 
which serves most of Michigan's lower peninsula. 

The demand for power on Consumers' system has doubled 


over the last ten years and is expected to more than double over 


the next decade. In order to meet this projected load growth, 


Consumers plans to add a number of generating units to its 


system. Prominent among these are the Palisades Nuclear 


Plant, on the eastern shore of Lake Michigan near South 
| 


Haven, Michigan, already built but not yet operating, and 


a two-unit nuclear station in Midland, Michigan, with re- 


. spect to which an application for a construction permit is 


pending. 
Consumers is filing this brief amicus curiae on the 

issues raised by Parts II and III of petitioners" brief 

because of its strong interest in bringing the Palisades 


Plant into operation as soon as is reasonably possible and 


in assuring that the proceeding before the Atomic Energy 


Commission (AEC) on its application for a construction permit 
| 


for the Midland Plant is not unnecessarily delayed. 

This proceeding entails review of an industry-wide 
rulemaking proceeding in which the AEC has endeavored to 
balance important interests of the public in both protection 
of the environment and assurance of an adequate supply of 
electric power. Consumers believes that this brief can aid 
the Court by providing a perspective on some of the fecxos 
in this proceeding which might not be obtained solely from 
the briefs of the parties and other amici. : 

This brief is being filed together with! the written 
consents of the parties to its filing, in accordance with 
Rule 29 of the Federal Rules of Appellate Procedure. It 


will make the following points: 


I. That the Commission's adoption of a transition 
period for implementation of some of its National Environ- 
mental Policy Act (NEPA) procedures was a valid exercise of 
administrative discretion. 

II. That the transition period is valid at least 
with respect to plants such as Palisades, where construction 
was virtually complete before the enactment of NEPA. 

III. That the issue as to the validity of the transi- 
tion period is ripe for decision and that a decision is 
urgently needed now. 

IV. That petitioners’ contention that the AEC must 


review existing Federal, state and regional environmental 


standards and requirements is not supported by NEPA, is in- 


consistent with both the pattern of environmental regulation 
created by subsequently passed Federal statutes and legisla- 
tion proposed by the President, and, if accepted, would pro- 
duce chaos in the electric power industry and severely hamper 
the industry's ability to meet the nation's electric power 
needs; that, at the very least, the AEC had discretion to_ 


reject petitioners’ approach. 


iar | 
ADOPTION BY THE AEC OF A TRANSITION PERIOD 
ENDING ON MARCH 4, 1971 BEFORE PUTTING 
SOME OF ITS NEPA PROCEDURES INTO EFFECT WAS 
A VALID EXERCISE OF ITS DISCRETION. | 


In issuing its revised version of Appendix D to 10 CFR 
| 


Part 50, the AEC stated (Joint Appendix, p-.6): 


"In order to provide an orderly period of 
transition in the conduct of the Commis- 
sion's regulatory proceedings and to 
avoid unreasonable delays in the construc- 
tion and operation of nuclear power! plants 
urgently needed to meet the national re- 

quirements for electric power, the issues 
described in paragraph 2 above may be 
raised only in proceedings in which’ the 
notice of hearing in the proceedings is 
published on or after March 4, 1971," 


Paragraph 2, insofar as it was referred to in the above quota- 
tion, stated: 


"In a proceeding for the issuance of/a 
construction permit or an operating, license 
for a nuclear power reactor or fuel: re- 
processing plant, any party to the pro- 
ceeding may raise as an issue whether the 
issuance of the permit or license would be 
likely to result in a significant, adverse 
effect on the environment. If suchia re- 
sult were indicated, in accordance with 
the declaration of national policy expressed 
in the National Environmental Policy Act 
of 1969, consideration will be given to 
the need for the imposition of requirements 
for the preservation of environmental 
values consistent with other essential 
considerations of national policy, includ- 
ing. the need to meet on a timely basis the 
growing national requirements for electric 
power." 


The AEC explained this decision in the following way (Joint 


Appendix, p.8): 


"The public is demanding substantially 
more electric power, and it is expecting the 
power to be available, without shortages or 
blackouts. Electric power use in the United 
States has been doubling about every 10 years. 
If prevailing growth pattern and pricing 
policies continue, electric power capacity 
may need to triple or quadruple in the next 
two decades. Meanwhile during the coming 
winter and summer and for the next few years, 
there is a real electric power and fuel crisis 
in this country.4/ 


Various authoritative statements and reports 
have stressed that the urgent near term need 
for electric power requires that delays be 
held to an absolute minimum. Also reports 
looking to the implementation of improved 
institutional arrangements on siting of power 
plants recommend procedures for expediting 
the process consistent with protection of the 

-—environment. Thus in the Report ‘Electric 


=” 

va/, Chairman Nassikas of the Federal Power 
Commission stated, at hearings before the 

| Subcommittee on Intergovernmental Relations 
of the Senate Committee on Government Opera- 
tions, on August 3, 1970: 'The current 
Situation is such that little leeway remains 
for additional delays if the country is to 
avoid critical future shortages in meeting 
anticipated real power needs.' 


In a Statement on the Fuel Situation for 
the Winter of 1970-71', Paul W. McCracken, 
Chairman, Council of Economic Advisers, 
and General George A. Lincoln, Director, 
Office of Emergency Preparedness, said: 


"We have continued to study the energy 
supply situation and find that as winter 
approaches the nation faces a potential 
shortage in the supplies of natural gas, 
residual fuel oil and bituminous coal. 

The potential shortage appears to be more 
serious in some regions of the country 

than in others, but no section is completely 
immune from concern.‘'” 


Power and the Environment’ published! by the 

Energy Policy Staff of the Office of! Science 
and Technology in August 1970, in which all 

of the Federal agencies responsible for en- 

vironmental and power programs participated, 
the Basic Findings stated: 


New public agencies and review pro- 
cedures must take into account the 
positive necessity for expediting the 
decision-making process and avoiding 
undue delays in order to provide ade- 
quate electric power on reasonable 
schedules while protecting the en- 
vironment. 


The Commission believes that reeibea Ap- 
pendix D takes into account the necessity for 
avoiding undue delays in order to provide 
adequate electric power and that it reflects 
a balanced approach toward carrying out the 
Commission's environmental protection responsi- 
bilities under the National Environmental 
Policy Act of 1969 and the Atomic Energy Act 
of 1954, as amended. Its main concern here 
has been to find out and strike a reasonable 
balance of those considerations in the over- 
all public interest. The Commission expects 
that revised Appendix D will be implemented 
to that end." 


We leave it to the Government and other amici to 
| - 
argue the legal permissibility of a reasonable transition 
period leading toward full implementation of the AEC's 


NEPA procedures in nuclear power pitant licensing proceed- 


ings. If the Court should agree with the Government as to 
that point, however, it seems clear that the gravity of 


the electric power shortage facing the nation constitutes 


ample justification for the adoption by the AEC of the 


particular transition period at issue here.* Although we do _| 
not wish to Guplicate the full statement which we expect the 
Government will make as to the dimensions of this situation, 
we call the Court's attention to the Analysis by FPC of 
Preliminary Reports Filed with Federal Power Commission by 
Major Electric Utilities on Summer 1971 Load Supply Situation, 
which was released on February 22, 1971. In this analysis 
(at p-1), the FPC stated: 

“Reports filed with the Federal Power Com- 

‘mission by the Nation's major electric 

‘utility systems and pools indicate that 

‘some areas of the country may experience 

‘tight power supply problems during this 

coming summer as a result of inadequate 

installed capacity to meet forecasted 

‘summer peak loads. The shortage of 

capacity is due primarily to delays be- 

ing experienced in placing new generating 

facilities in service.” 

The petitioners dismiss the AEC's findings on the 

power shortage as “facile assumption” (Brief, p.22)-. These 


are findings of an administrative agency in a field in which 


it is expert. As such, they are entitled to respect from 


the Court. Indeed, even if they could be overcome by a strong 


* Petitioners contend (Brief, p-24) that, even if a transi- 
tion period were permissible, it could not go beyond June l, 
1970, because the Council on Environmental Quality's Interim 
Guidelines of May 1970 reguired all agencies "to be in com- 
pliance with NEPA” by that date. The requirement was merely 
to establish certain formal NEPA procedures by that date. 

See paragraph 3. Appendix D establishes such procedures. 
The issue in this case is the validity of some of them. 


showing to the contrary, the fact is that no showing to the 


contrary has been made by the petitioners. 


It was certainly appropriate for the AEC to consider 


the nation's need for electric power in deciding what its 


NEPA Regulations should be. NEPA did not merely permit this; 


it required it. Section 101(b) of NEPA states that "it is 
the continuing responsibility of the Federal Government to 


use all practicable means, consistent with other essential 
considerations of national policy", to achieve certain stated 


environmental goals (emphasis added). Adequate lee a power 
is an essential consideration of national policy. One of the 
goals listed in §101(b) is to “achieve a palance between 
population and resource use which will permit high standards 
of living and a wide sharing of life's amenities." (See 
§101(b) (5))- High standards of living and the extension of 
life's amenities to the presently underprivileged are not 
possible without adequate electric power. Section 101 (a) 

of NEPA "declares that it is the continuing policy of the 
Federal Government...to use all practicable means and measures... 
in a manner calculated to..-fulfill the social, economic, and 
other requirements of present and future generations of Ameri- 
cans." The economic and certain other important requirements, 
such as physical well-being and medical care, of the present 


generation of Americans cannot be met without adequate elec- -. 


tric power. 


What emerges clearly from the declaration of policies 
and goals in! §101 is the necessity for balanced decision- : 
making which takes competing considerations into account. 
This is precisely what Appendix D does. 

Petitioners argue (Brief, p.22) that the issue of 
whether the gravity of the power shortage should be taken 
into account in permitting a pending case to proceed without 
a full hearing on non-radiological environmental issues may 
only be considered "in a particular case" and not "pre- 
judge[d]...for every reactor." This position is contrary to 
established law. It has long been held that "the choice made 
between proceeding by general rule or by individual, ad hoc 
litigation is one that lies primarily in the informed discre- 
tion of the administrative agency”. (SEC v. Chenery Corp., 
332 U.S. 194, 203 (1946); accord, Alabama-Tennessee Natural 
Gas_ Co. v- FPC, 359 F.2d 318, 343 (Sth Cir.), cert. denied, 
385 U.S. 847 (1966); Regular Common Carrier Conference v. 
United States, 307 F. Supp. 941, 943 (D.D.C. 1969) (three- 
judge court); see American Airlines v. CAB, 123 App. D.C. 310, 
359 F.2d 624 (en banc), cert. deniéd, 385 U.S. 843 (1966). 
"Courts increasingly are recognizing the validity and neces- 
sity of rule making in situations which could support adjudi- 
cation instead.” Regular Common Carrier Conference v. United 


States, supra, at 944. "(W]Jhen, as here, a new policy is - 


based upon the general characteristics of an industry, rational 


decision is not furthered by requiring the agency to lose 
itself in an excursion en detail that too often obscures 
fundamental issues rather than clarifies them." ‘WBEN, Inc. 
v. United States, 396 F.2d 601, 618 (2d Cir.) (Friendly, J.), 
cert. denied, 393 U.S. 914 (1968). Although large power 
plants provide energy directly to the area in which they 

are located, they also serve the needs of those far beyond 
the immediate service area. Inter-ties connect most power 
companies with what is becoming a national electric grid; 

the electrical energy of a system or pool which at any given 


time is in excess of its needs can be transmitted over great 


distances to areas where shortages exist.* Thus, the inte- 


grated nature of the nation's power supply system means that 


power supply is a national problem and justifies the AEC's 
| 


treatment of it in Appendix D with a general rule of nation- 


wide effect. , 
| 


* The interdependence of our local electric systems is. 
well illustrated by the fact that the great Northeast black 
out of November 1965 was caused by an erroneous setting on 
a relay switch in Canada. See FPC, Prevention of Power 
Failures--A Report to the President, Vol. I at 7 (1967). 
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EVEN IF HELD TO BE NOT VALID GENERALLY, THE 

TRANSITION PERIOD SHOULD BE SUSTAINED WITH 

RESPECT TO PLANTS, SUCH AS PALISADES, THE 

CONSTRUCTION OF WHICH WAS SUBSTANTIALLY COM- 

PLETED AT THE TIME NEPA WAS ENACTED. 

Should the Court disagree with us and conclude that the 
transition period provided by Appendix D is not valid as to 
some categories of cases, we urge the Court to refrain from 
invalidating it completely. We submit that, at least as applied 
to a case such as Consumers’ Palisades plant, the transition 
period should be sustained. 

Consumers filed its application, pursuant to §185 of 
the Atomic Energy Act (42 USC §2235), for a license to con- 
struct and operate its Palisades plant with the AEC on June 2, 
1966. After extensive review of the application in accordance 
with Commission practice and the requirements of the Act, 
including review by the AEC staff and Advisory Committee on 
Reactor Safeguards, and a public hearing, the construction 


permit was jissued on March 14, 1967. Construction of the plant 


began the next day. Construction of the $130 million facility 


was virtually complete by January 1, 1970, the date NEPA was 


Signed by the President.* 
It is significant that this project was not only 
authorized long before the enactment of NEPA but virtually 


completed by that time. 


* As of December 31, 1969, engineering on the Palisades 
plant was 99% complete and construction was 95.2% complete. 


It has been held that, where construction of a pro- 
ject was finally authorized before the enactment of NEPA, 
construction would not be enjoined pending the application 
of NEPA on the theory that this would be a retroactive 
application of the statute. Investment S nantes v. Rich- 
mond, 1 ENVIRONMENT REPORTER CASES 1713 (D. Ore. Oct. 27, 
1970); Brooks v. Volpe, 2 ENVIRONMENT REPORTER CASES 1004 
(W.D. Wash., Sept. 25, 1970); Pennsylvania Environmental Council 
Vv. Bartlett, 1 ENVIRONMENT REPORTER CASES 1271 (M.D. Pa. April 
30, 1970). While this rule was not followed in Environmental 
Defense Fund v. Corps of Engineers, 2 ENVIRONMENT REPORTER 
CASES 1173 (D.D.C. Jan. 25, 1971) and Texas Comittee on Natural 
Resources v. United States, 1 ENVIRONMENT REPORTER CASES 1303 
(W.D. Tex. Feb. 5, 1970), appeal dismissed as moot, 430 F. 2a 
1315 (5th Cir.), in the former case there was only partial 
construction with extensive construction remaining to be done 
and, in the latter case, the Court emphasized that "not one 


step of actual construction has been undertaken". Id. at 1303. 


Surely, then, where, as in Palisades, finally authorized con- 


struction of a $130,000,000 plant Gommenced more than two ana 
three quarter years before the enactment of NEPA and was 
almost completed as of the date NEPA was Snactear the AEC at 
least has discretion to refrain from applying the complete 


panoply of NEPA procedures before granting it an operating 


license.* It was, at the very least, permissible for the 


AEC to conclude, as @idé the Court in Investment Syndicates v. 


Richmond, supra at 1714, that "it was not the intention of 
Congress to negate all of the work which had gone into this 
project, including design and planning costs, but to have 
it completed in an orderly manner." 

It! should be remembered that the "detailed statement” 
procedures of §102(2)(C) of NEPA, the only procedures explic- 
itly provided for by the statute, have been applied to the 
Palisades plant.** As was stated by the Court in Environ- 
mental Defense Funé v. Corps of Engineers, 2 ENVIRONMENT 


ER CASES 1260, at 1265 (E.D. Ark. Feb. 19, 1971): 


"The Court is of the opinion that the defendants 
may approach the problem of the ongoing project 
@ifferently from a new project, but the end 
product should be essentially the same in both 
cases. For instance, the evidence indicates 
that the defendants will require, by their 

own regulations and policies, elaborate hear- 
ings spaced out over a long period of time 
(indeed, several years) with respect to the 
environmental impact of new projects. NEPA 


*This is particularly true in the case of the Palisades 
plant where, as we shall show, to-do otherwise, would serve 
no apparent purpose and do a disservice to the public interest. 


*kPursuant to the then proposed regulations implementing 
NEPA, Consumers filed an environmental report with the AEC on 
September 1, 1970. Subsequently, on October 9, 1970, Consumers 
Power filed a revised and expanded version. The AEC sent the 
environmental report to Federal agencies having environmental 
expertise for comment and published in the Federal Register, 
-on Oct. 23, 1970, a notice of the availability of the environ- 
mental report and a request for comments from State and local 
agencies. Comments have been received from a number of Federal 
and State agencies and the AEC is preparing a detailed environ- 
mental statement on the plant. 
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would not require the same approach with 
respect to ongoing-projects. Any reason- 
able procedure would be adequate so long 
as the ‘detailed statement’ requirements 
of the Act, along with the other applic- 
able provisions of §102, are complied |; 
with." 


A brief review of the history of the Palisades Plant 
since the enactment of NEPA will show why further hearings on 
environmental issues are neither necessary nor desirable in 
the Palisades case and why the transition period should there- 


fore be sustained with respect to it. 


By late 1969, Consumers had completed the filings nec- 


essary in connection with the issuance of an operating license 
for the Palisades Plant. Again, the application was reviewed 
by the Commission's staff and by the Advisory Committee on 
Reactor Safeguards in accordance with the requirements of the 
Atomic Energy Act. On March 10, 1970, the AEC’ published a 
notice which stated that the AEC found that the application 
complied with the Atomic Energy Act and its resniatsions and 
that the AEC intended to issue an operating license for the 
Palisades plant. The notice informed interested persons of 
their right to file a petition for leave to antenvenee 

On May 18, 1970, the AEC granted leave to intervene 
to the Michigan Steelhead and Salmon Fishermen's Association, 


Thermal Ecology Must Be Preserved (TEMP), Concerned Petitioning 
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Michigan Lakes and Streams Association.* 


Their petition opposed the licensing of the plant primarily 


on the grounds that discharges of heated water and radio- 
activity resulti from its normal operation would endanger 
the public health and safety. 

A prehearing conference on June 2, 1970, was followed 
by hearings before an AEC Atomic Safety and Licensing Board 
held intermittently and extending over a period of seven months. 
Although the Board determined that intervenors might elicit 
evidence on the adequacy of the AEC's standards for protection 
against radiation, it did not permit them to inquire into the 
issue of thermal effects (the effect of heated water discharges 
from the plant) because the Commission's rules in effect at 
that time did not permit inquiry into non-radiological environ- 
mental issues: ** 

Discussions between Consumers and the Palisades inter- 
venors have now culminated in a settlement agreement which was 
executed on March 15, 1971. Its main features 


*Leave was also granted to two other organizations whose 
names had been put on the petition without their knowledge 
and they subsequently withdrew. The Sierra Club was permitted 
to intervene later. 


**Attempts by the intervenors to secure a quick judicial 
reversal of this ruling were denied because of the court's 
lack of jurisdiction to entertain interlocutory appeals in 
such a proceeding. (See the cases cited at p. 26 of peti- 
tioners'’ Brief). However,thermal effects were dealt with 
in the settlement agreement which we will describe, thus moot- 
ing any error that may have been present in the Board's 
ruling. 


arean agreement by the intervenors to withdraw their oppo- 
sition to the licensing of the Palisades.plant in exchange 

for an enforceable commitment by Consumers to Reside cooling 
towers in the condenser cooling system, to install an essen- 
tially "zero release" liquid radioactive waste disposal system, 
to support the development of an improved gaseous radioactive 
waste system and to install an improved system when one 
meeting certain criteria should Reconelavaitiende: The cool- 
ing towers will eliminate heated water discharges except for 
relatively small ones necessary to control the concentration 
of salts and impurities in the cooling system. The new liquid 
radioactive waste disposal system will reduce to virtually 
zero the amount of radioactive materials in liquids discharged 
into Lake Michigan during normal operation. 

In addition, it should be noted that the environmental 
aspects of the construction and operation of the Palisades 
plant have been, and will continue to be, subject to a pattern 
of extensive regulation by Federal, state and local agencies 
similar to that described in the addendum to this brief with 
respect to the Midland plant. It should be noted in particu- 
lar that discharges of chemical and thermal wastes in plant 


liquid effluents will be regulated under the Refuse Act, 33 


U.S.C. 407, by the Army Corps of Engineers and the Environ- 


mental Protection Agency. (See Exec. Order No. 11574, 35 Fed. 


Reg. 19627 (Dec. 25, 1970), Proposed Army Regs. §209.131(a)-(0), 


35 Fed. Reg. 20005 (Dec. 31, 1970), Proposed Army Reg- 


§209.131(p) (Dec. 31, 1970). Moreover, by April 3, 1973, 


the Palisades plant will have to satisfy §21(b) of the Federal 


Water Pollution Control Act, 33 U.S.C. %1171(b), which re- 
quires a certificate from a state agency having jurisdiction 
over the plant's discharges into navigable waters stating 
“that there is reasonable assurance...that such activity 
will be conéucteé in a manner which will not violate applicable 
water quality standards." See §21(b)(7) of that Act.* 

It can be seen, then, that there is little to be 
gained by a new series of environmental hearings concerning 
the Palisades plant. On the other hand, there is much to be 
lost by the further delays which such hearings, could bring. 
By Rugust of 1970, the Palisades plant was ready for fuel 
loading and commencement of operation. It could have been 
put into regular commercial service by December, 1970. This 
plant, which represents an investment to Consumers in excess 
of $130,000,000 and at its ultimate predicted capacity of 
821 electrical megawatts is sufficient to serve the non- 
industrial needs of a city of one million, has thus stood 


idle for eight months while hearings and negotiations 


*If the state standards applied to interstate waters 
within the state do not satisfy Federal criteria, the En- 
vironmental Protection Agency can establish water quality 
standards for those waters. See §10(c) of the Federal 
Water Pollution Control Act and Reorganization Plan No. 3 
of 1970, ENVIRONMENT REPORTER 71:0211-0212. 
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continued. During this period, Consumers incurreé costs 
attributable to the Palisades plant ranging from $974,000 
per month initially to $1,050,000 per month at the present 
time and consisting of interest on construction loans, 
‘ property taxes, the necessity of maintaining a BEaee at the 
plant, insurance, use charges on leased fuel, and general 
and administrative expenses. These costs do not, include 


the cost of purchasing replacement power which, during 


| 
the cold weather of this past winter, averaged approximately 


$80,000 per day. 

Moreover, the power which could be provided by the 
Palisades plant is needed. Although the FPC considers that 
reserve margins of an electric power system's net dependable 
generating capacity should be at least 20% of expected peak 
load demands,* the latest projections are that the Michigan 
Power Pool's reserve margins without Palisades will be 15.1% 
this coming summer and 11.4% during the winter of 1971-72. 
With Palisades, those reserve margins would be boosted to 
16.6% this summer and 17.9% during the winter of 1971-72. 
Moreover, on occasion in recent summers, the Michigan Power 


Pool, when it did not encounter peak demand from its own 


users, has sold power excess to its requirements to power 


*See Analysis by FPC of Preliminary Reports Filed with 
Federal Power Commission by Major Electric Utilities on 
Summer 1971 Load Supply Situation at p.2. The Michigan Power 
Pool considers 17% to be sufficient. 3 


svstems in other parts of the country who were 
experiencing shortages. The greater the capacity of the 
Pool, the more it can help other areas which find themselves 
haré pressed. It can be seen, then, that the additional 


power which the Palisades Plant can provide is needed to 


assure sufficient reserves to meet the needs projected for 


In the second sentence of footnote 19 at p.25 of 


their brief, petitioners imply that the validity of the 


transition period can be decided by weighing the importance 
against the delay which would be 
a hearing. In the case of a plant which 
has come as as Palisades, such a test clearly weighs 


in favor of transition period's validity. 
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III 


A DECISION BY THIS COURT AS TO THE 
VALIDITY OF THE TRANSITION PERIOD 
IS URGENTLY NEEDED NOW. 


The uncertainty which presently exists as to the 
validity of the transition period in Appendix D lis having 
one of two effects on pending AEC cases noticed before 
March 4, 1971: either consideration of the questions is 
being postponed until the last possible moment in the hope 


that the courts will resolve the matter and avoid possible 


error or the proceeding has moved ahead on the theory that 


the transition period is valid and the proceeding will have to be 

re-opened if the Courts disagree. Neither situation is good 

and an early resolution of this question is therefore necessary. 
The proceeding pending before the AEC on Consumers" 

application for a construction permit to build ~ two-unit 

nuclear plant in Midland, Michigan is of the first type. It 

was noticed for hearing on October 29, 1970. Currently, it 

is in the pre-trial stage but the hearing has been scheduled 

to commence on May 17, 1971. The question of the validity of 

the transition period has been raised in that case by some of 

the intervenors, including the Environmental Defense Fund (EDF). 

The Atomic Safety and Licensing Board, in an order dated 

March 3, 1971, discussed the question of what could be done to 


make progress on both factual and legal environmental issues 


during the pendency of the Court challenge to Appendix D. It 


stated in part: 


"The Board is sympathetic to the idea that 
we hear all issues at once so as to avoid 
having to reopen the hearing if the AEC 
regulations are subsequently declared in- 
valid. There is however, considerable 
justice in the EDF position that it should 
not be required to try issues which may not 
be considered. Perhaps even more important, 
however, is that no guidelines have been 
a@evelopeé for the Board as to what are 
proper issues and by what criteria they are 
to be Gecided. (The absence of guidelines 
an@ the need for time to develop them seems 
a marked weakness in intervenors’ arguments 
that Boards must now pass on all environ- 
mental questions.) We conclude, therefore, 
nothing can be done to avoid substantial 
delay if the present regulations are held 
invalid." 


Thus, it is clear that the Board in the Midland proceeding 
regards "substantial delay” as inevitable if this Court should 
hold the transition period invalid. The need for power in 
Consumers' service area is by itself a strong factor mili- 
tating against such a holding. The Federal Power Commission, 


in its comments dated Sept. 23, 1970 on Consumers’ environ- 


mental report concerning its proposed Midland plant, stated 


(at p.1): “There is no doubt..-that the Midland Units 1 and 2 
are needed as planned if the Company is to meet its obligations 
to its customers during the winter seasons of 1974-75 and 
1975-76." The Midland plant is composed of two nuclear 

power reactors, each larger than Palisades, with a projected 


total cost in excess of $576,000,000. 
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If, as the Midland Board has concluded, a holding 
that the transition period ‘is invalid will cause "substantial 
delay" in that proceeding, this Court can well imagine how 
much worse the delay would be in Midland and other pending 
proceedings and how much more serious the effect on the 
current power shortage would be should this court refrain 
from deciding the issue of the transition period's validity 
on the ground that it is not sufficiently ripe edr decision. 
Therefore, regardless of result, we earnestly implore the 


Court to decide the issue. The posture of the Midland case, 


as well as that of other pending cases which will undoubtedly 


be brought to the Court's attention, demonstrates that it is 


fully ripe for decision. The presentation made by us and 

by other parties and/or amici will provide the Court with 

a good idea of the transition period's impact on the full 

range of cases to which it applies. We submit that no further 
illumination of the issue will result from allowing a given 
proceeding or proceedings to be completely tried and decided 
before it is definitively ruled upon. We therefore respectfully 


request that such a ruling be made. 


IV. 


PETITIONERS' CONTENTION THAT THE AEC MUST INQUIRE 
INTO THE ADEQUACY OF EXISTING FEDERAL, STATE AND 
REGIONAL ENVIRONMENTAL STANDARDS AND REQUIREMENTS 
IS NOT SUPPORTED BY NEPA, IS INCONSISTENT WITH 
THE CURRENT PATTERN OF FEDERAL-STATE RELATIONSHIPS 
IN THE FIELD OF ENVIRONMENTAL PROTECTION AND WOULD 
’ CAUSE! CHAOS IN THE ELECTRIC POWER INDUSTRY. AT THE 
VERY LEAST, THE AEC HAD DISCRETION TO REJECT THIS 
APPROACH. 


PPP ROR 
Section 102(2) (A) of the National Environmental Policy 
Act requires all Federal agencies to "utilize a systematic, 
interdisciplinary approach which will insure the integrated 
use of the natural and social sciences and the environmental 


design arts in planning and in decisionmaking which may have 


an impact on man's environment." Section 102(2) (B) requires 


all Federal ‘agencies to "identify and develop methods and 
procedures..-which will insure that presently unguantified 
environmental amenities and values may be given appropriate 
consideration in decisionmaking along with economic and 
technical considerations.” Section 102(2)(C) of NEPA requires 
all Federal agencies to include a detailed statement on 
environmental issues "in every recommendation or report on 
proposals for legislation and other major Federal actions 
significantly affecting the quality of the human environment.” 
Section 102(2)(D) requires Federal agencies to study, develop 


_and describe alternatives to recommended courses of action 


where unresolved conflicts over resource use exist. Section 


102(2) (F) requires Federal agencies to make environmental 
information available to anyone who wants it. Section 102(2) (G) 
requires Federal agencies to “initiate and utilize ecological 
information in the planning and development of resource- 
oriented projects." 

Section 101(b) provides: 


"In order to carry out the policy set forth 
in this Act, it is the continuing responsi- 
bility of the Federal Government toiuse all 
practicable means, consistent with other 
essential considerations of national policy, 
to improve and coordinate Federal plans, 
functions, programs, and resources to the 
end that the Nation may -- 


1) fulfill the responsibilities of each 
generation as trustee of the environment 
for succeeding generations; 


2) assure for all Americans safe, healthful, 
productive, and esthetically and culturally 
pleasing surroundings; 


3) attain the widest range of beneficial 
uses of the environment without degradation, 
risk to health or safety, or other undesir- 
able and unintended consequences; 


4) preserve important historic, cultural, 
and natural aspects of our national, heritage, 
and maintain, wherever possible, an environ- 
ment which supports diversity and variety of 
individual choice; 


5) achieve a balance between population and 
resource use which will permit high! standards 
of living and a wide sharing of life' s ameni- 
ties; and 


6) enhance the quality of renewable: resources 
and approach the maximum attainable ies 
of depletable resources." 

The policy referred to in §101(b) is set forth B §101(a) as 


follows: 


"The Congress, recognizing the profound impact 
of man's activity on the interrelations of all 
components of the natural environment, par- 
ticularly the profound influences of popula- 
tion growth, high-density urbanization, 
industrial expansion, resource exploitation, 
and new and expanding technological advances 
and recognizing further the critical impor- 
tance of restoring and maintaining environ- 
mental quality to the overall welfare and 
Gevelopment of man, declares that it is the 
continuing policy of the Federal Government, 
in cooperation with State and local govern- 
ments, and other concerned public and private 
organizations, to use all practicable means 
and measures, including financial and tech- 
nical assistance, in a manner calculated to 
foster and promote the general welfare, to 
create and maintain conditions under which 
man an@ nature can exist in productive har- 
mony, and fulfill the social, economic, and 
other requirements of present and future 
generations of Americans.” 


Section 103 of the Act reguires all Federal agencies to bring 
their regulations and procedures into conformity with the 
intent and purposes of the Act expressed in §101. 

On the basis of the foregoing provisions, petitioners 


argue (brief, Part III) that the AEC, in evaluating the en- 


vironmental impact of the licensing of a nuclear power plant, 


must examine into the adequacy of existing environmental 
guality standards and requirements which have been established 
by authorized Federal, state and regional agencies and that 
AEC must establish different standards on an ad hoc basis 
whenever it finds them inadequate. This argument verges 

on the frivolous for, as is apparent from the portions of 


NEPA outlined above, there is not the slightest support 
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for it either in the language of the statute's operative 
- | 
provisions or in its stated purposes.* Indeed, Section 


101(a) declares that it is the policy of the Federal 


Government to pursue NEPA's objectives "in cooperation 


with State and local governments." 

Petitioners' position would require us to conclude 
that, in enacting NEPA, Congress intended to make a whole- 
sale re-allocation of responsibilities for regulation of 
the environment, between the Federal government and state 
and local governments and between Federal licensing agencies 
(such as AEC and the Corps of Engineers) and Federal standard- 
setting agencies. 

We submit, however, that in the absence of a clear 
manifestation of congressional intent, NEPA should not be 
interpreted as requiring. AEC to review and SOSEREIC standards 
and requirements adopted by State and local agencies or their 
Federal counterparts. : 

In the field of environmental protection, distinct 


and complex patterns of Federal-state regulatory relation- 


ships and responsibilities have been established by Congress. 


*In Northern States Power Co. v. State of Minnesota, CCH 
ATOMIC ENERGY L. REP. 916,608 (D. Minn. Dec. 22, 1970), 
relied on by petitioners at p-31 of their Brief, it was held 
that there was Federal preemption of regulation of radioactive 
releases by nuclear power plants on the basis of implicit 
intent found in amendments to the Atomic Energy Act and very 
explicit manifestations of that intent in the legislative 
history of those amendments. 


Typically, in such fields as water and air pollution control, 
national standards and criteria are established by a Federal 
agency having specialized capability; more specific require- 
ments are established, and approvals or disapprovals issued, 
by state or |local agencies within the framework of the 
Federally approved criteria and procedures. Complex Federal 
and state statutes establish specialized Federal and state 
agencies with specialized personnel and with funds and’ 
organizational structures ané authority to carry out their 
respective responsibilities and to coordinate their programs. 
This allocation of responsibilities as established in those 
programs should not be modified by the Courts in the absence 
of clear direction by the Congress- 

The inconsistency between petitioners' position and 
the current pattern of Federal-state relationships in the 


field of environmental protection may be illustrated by 


reference to just a few provisions of the Federal Water Pollu- 


tion Control Act as amended by the Water Quality Improvement 
Act of 1970 and the Clean Air Act, as amended by the Clean 
Air Amendments of 1970- 

The Federal Water Pollution Control Act provides for 
the establishment of comprehensive programs for water pollu- 
tion control by the Environmental Protection Agency “in 
cooperation with other Federal agencies, with State water 


pollution control agencies and interstate agencies, and with 


the municipalities and industries involved...." (sec. 3(a)).- 
Programs are established for interstate cooperatiion and the 
enactment of uniform state laws relating to the prevention 
and control of water pollution (Sec. 4(a)); and for finan- 
cial grants for water pollution control programs (Sec. 7(a)).- 
A water pollution control advisory board is estallished 
whose members "shall be selected from among representatives 
of various State, interstate and local government agencies,” 
as well as other interested public and private organizations 
(Sec. 9(a)). Elaborate provisions are included for the 
establishment by the states of water quality criteria sub- 
ject to the approval of the Administrator of EPA (Sec. 10). 
Federal licensing agencies are prohibited from issuing 
licenses for the construction or operation of facilities 
"which may result in any discharge into the navigable waters 
of the United States" unless the applicant provides the 
Federal "licensing or permitting agency a certification from 
the State in which the discharge originates-.-or} if appro- 
priate, from the interstate water pollution control agency 


having jurisdiction...that there is reasonable assurance... 


that such activity will be conducted in a manner which will 
| 
not violate applicable water quality standards" (Sec. 21(b) (1)). 
The Clean Air Act, as amended by the Clean Air Amend- 
| 


ments of 1970, also provides for a complex pattern of 


Federal-state relationships and responsibilities in the 


control of environmental pollution. As summarized in part 
in the conference committee report on the Clean Air Amend- 
ments of 1970 (H. Rep. No. 91-1783 on H.-R. 17255): 


"Section lll. The conference agreement, as 
@id the Senate bill, provides for national 
stanGards of performance on emission from new 
stationary sources. Included under this sec- 
tion would be emissions from new or modified 
installations of major industries. These 
sources, important in themselves and involved 
in in@ustries of national scope must be con- 
trollea to the maximum practicable degree 
regardless of their location. Standards of 
performance must be set at the greatest de- 
gree of control attainable through the appli- 
cation of the best system of emission reduc- 
tion which has been adequately demonstrated. 


Sources for which the Congress would ex- 
pect standards of performance to be estab- 
lished include: *** 5; 


team electric powerplants. 


kan 


Section 113. Federal enforcement under 
section 113 leaves the primary responsibility 
with the States for enforcing requirements 
under implementation plans. The Administra- 
tor can issue an abatement order to a polluter 
or go to court seeking an injunction only after 
30 days’ notice to an individual polluter, 
or 30 days after notifying the State that the 
Pederal Government is generally assuming en- 
forcement powers in that State because of a 
widespread failure of States' enforcement. 
This gives States 30 days in which to take 
appropriate action themselves. 


For Federal standards of performance for 
new sources and emission standards for haz- 
ardous air pollutants, the Administrator may 
enforce without delay by either issuing an 
order to abate or seeking an injunction in 
court. This authority may be delegated to 
States but the Administrator retains author- 
ity to act directly without notice to the 
State. 


Petitioners' position is not only inconsistent with 
the pattern of intergovernmental relations and résponsibilities 
embodied in existing legislation, but also with important 
proposed new legislation. 

The President, acting upon a recommendation of the 
Office of Science and Technology, recommended to Congress, 
in his Environmental Message of February 8, 1971, that a 
law be enacted providing for the establishment within each 
State or region of a single agency to adjudicate disputes 
over environmental issues in the certification of specific 
power plant sites and transmission line routes. “(See Environ- 
ment Reporter at p.21:0327). Section 7(a) of thé. bill sub- 
mitted by the President authorizes these state and regional 
agencies to issue certificates authorizing the construction 
and operation of bulk power supply facilities if they find 
"that the use of the site or route will not unduly impair 


important environmental values and will be reasonably 


| 
necessary to meet electric power needs." It further pro- 


vides that "the judgment of the Federal, State or regional 
| 


certifying body shall be conclusive on all questions of 
siting, land-use, State air and water quality standards, 
public convenience and necessity, aesthetics, and any other 
State or local requirements." This would take away a good 
part of the AEC's environmental responsibilities in nuclear 


| 
power plant licensing cases, giving them to still another 


type of government agency. Section 7(a) further provides 


that the aforementioned certificates “shall be granted only 


after the appropriate certifying body has ascertained that 
all applicable Federal standards, permits, or licenses have 
been satisfied or obtained." Thus, the integrated review 
by the AEC of all environmental issues in nuclear power 
plant cases which petitioners regard as being required by 
NEPA and essential to good regulation are not so regarded 
by the President and the Office of Science and Technology. 
The President's power plant siting bill is not the 
only currently proposed legislation which is inconsistent 
with petitioners' philosophy that good environmental regula- 
tion reauires comprehensive powers in the operating or licens- 
ing agency to review and revise any and all environmental 
standards set by other agencies. Title III of $.3354, a 
bill to amend the Water Resources Planning Act sponsored 
by Senator Jackson, NEPA'Ss principal sponsor in the Senate, 
if enacted, would establish a program for the adoption of 
statewide land use plans (applicable to power plants as well 
as other facilities) by a specially designated state agency 
in each state, which plans would have to be consistent with 
"Pederal guidelines and requirements"*and approved by a new 


Federal body - the Land and Water Resources Council. 


*Sec. 303(c), $-3354, 91st Cong., 2d Sess. 
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In sum, the entire argument in petitioners’) brief as 


to why integrated review by the AEC of all environmental 


| 
problems and standards in a nuclear power plant case is 


necessary is inconsistent with the current pattern of 
Federal-state relations in environmental matters as evi- 
denced by existing and proposed legislation in the field. 
Petitioners' argument boils down to an expression of 
their own convictions, no doubt sincerely held, but hardly 
the basis for overturning the quasi-legislative judgment of 
an expert administrative body. ; 
Petitioners seem at times to define this issue to be 
"what kind of standard-setting would be best as a.matter of 
policy?". Although the question is irrelevant as 4 matter 
of law, petitioners’ argument on the policy considerations 
is hardly convincing. For example, there is no réason to 
think that the AEC is more qualified to set standards for 
emission by nuclear power plants of noneradrolosical sub- 
stances into water than state or regional water quality 
agencies, the Environmental Protection Agency or the Army 
Corps of Engineers. It would hardly make sense, in view 
of the expertise which resides in these agencies, to give 
the AEC power to revise or disregard their standards in 
particular cases. Yet, this is where petitioners’ position 
leads us. 


Perhaps sensing an inability to find support for 


their thesis in the statute, petitioners argue (Brief, p.35) 


that NEPA would be meaningless if it did not require the AEC 
to independently determine the adequacy of environmental 
standards set by other government agencies. This is patently 
untrue. The obvious purpose of NEPA was to ensure that all 
Federal agencies would consider both the environmental 
impact of any action that they might take or authorize 
and possible alternatives to the action contemplated as 
factors in deciding whether or not to take or authorize 
such action. Although NEPA made it clear that Congress 
wanted environmental problems to be considered, it left to 
the various Federal agencies broad discretion in choosing 
the means by which that task would be accomplished. The 
AEC decided to fulfill the mandate of NEPA by accepting 
existing governmental environmental standards and require- 
ments anda by filling in the gaps on a case by case basis 
where there are no applicable standards or requirements. 
Surely, this approach is not so lacking in reason as to 
constitute an abuse of discretion. 

Petitioners (Brief, pp- 30 n-25 and 35) seem to harbor 
a deep distrust of environmental regulation by the states. 
Although the guestion of who would do a better job is not 
properly before this Court, we feel constrained to point out 
that the states have a strong incentive to establish and 


enforce effective environmental regulation of power plants 


within their jurisdiction, for their own residents are the 
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| 
ones most immediately affected by such plants. Moreover, the 


EPA has the ultimate voice in approving water ana air quality 
| 
standards* thereby assuring reasonably uniform and effective 


standards in all states. 
In order to convey to the Court the range of environ- 


mental standards and requirements to which a nuclear power 


plant is subject, we are attaching as an addendum to this 


brief a summary of all the non-AEC environmental; regulation 


applicable to Consumers" proposed Midland plant., Even the 


smallest of environmental effects is treated within the 
scheme of regulation by agencies with the specialized know- 
ledge and/or understanding of local problems to deal effec— 


tively with them, leaving to the AEC jurisdiction under NEPA 


to regulate whatever has been left unregulated** and to make 


the overall judgment as to whether or not the plant should be 
| 
built. We submit that this scheme is precisely what is con- 


templated in NEPA. 

| 
Petitioners state (Brief, p.33) that, normally, 

standards and requirements set by other bodies will be 


sufficient and that all they are asking for is a willingness 

*See §10(c) of the Federal Water Pollution Control Act, 
§§108-110 of the Clean Air Act and Reorganization Plan No. 3 
of 1970, ENVIRONMENT REPORTER 71:0211-0212. } 


**In paragraph 11(b) of Appendix D, the AEC defers to other 
government agencies only "with respect to those aspects of 
environmental quality for which environmental quality standards 
and requirements have been established" by such agencies. 

| 


on the part of the AEC to undertake an independent evaluation 
of those standards and requirements where the evidence shows 
that they will not be adequate as applied to a particular 
power plant. The implication is that the AEC will only have 
to consider the adequacy of existing standards and require- 
ments in the rare and exceptional case. This is not true. 
Once it is established that all existing governmental 
standards and requirements are susceptible to AEC review, 
they will be subject to challenge by litigious intervenors 

in every case. Indeed, the practical effect of such a ruling 
would be to shift the arena for the consideration of environ- 
mental standards from orderly rulemaking proceedings before 
expert Federal, state and local agencies to hotly contested 
adjudicatory proceedings before an agency with little 
expertise in non-radiological matters. The inevitable, 
wasteful delay is apparent. 

Quite apart from the negative consequences of permitting 
Challenges before the AEC of standards set by other agencies, 
acceptance by the AEC of such standards has a positive, 
salutary effect. It permits the electric utility industry 
to rationally design, plan, and build nuclear power plants 
which will comply with governmental standards and require- 
ments known in advance of any AEC hearings. If all standards 


and requirements are subject to revision in every case by 


the AEC, it will be very difficult for the utilities to plan 
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intelligently for future construction to meet increasing energy 
demands. The situation could become chaotic, increase plant 
costs to the detriment of ratepayers, and imperil the national 
interest in an assured and adequate supply of electrical energy. 

Intervenors' remedy with respect to any non-radiological, 
adverse environmental effect within the jurisdiction of a 
Federal agency other than the AEC, or within the jurisdiction 
of a regional, state or local agency, is before such agency. 
No justification or grounds have been advanced by petitioners 


as to why the courts should interpret NEPA as creating juris- 


diction in the AEC to modify the rulings of such other agencies. 


CONCLUSION 
| 


For all of the foregoing reasons, arguments II and Iit 
| 


of petitioners' Brief should be rejected and the portions of 


the AEC's Appendix D to 10 CFR Part 50 which are challenged 


therein should be sustained. 
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ADDENDUM 


ADDENDUM 


Prior to operation of the Midland Plant, and in many 
cases prior to construction of the Plant, Consumers Power Com- 
pany must receive numerous approvals from various Federal, State 
and local agencies. Many of these approvals either directly or 
indirectly consider, evaluate and regulate the impact of the 
Plant, its related facilities and its construction on the environ- 
ment. The purpose of this Addendum is to present the purposes of 
these various approvals, the grounds on which they are based and 


the procedures involved in securing them. 


Ir. 


FEDERAL REGULATION 


A. United States Army Corps of Engineers 
The approval of the United States Army Corps of 
Engineers pursuant to Section 10 of the Rivers and Harbors Act 
of 1899, 33 U.S.C. 403, is necessary prior to building any struc- 


tures in, or altering the channel of, a navigable river. The 


regulations of the Corps of Engineers provide that a decision 


to issue a permit must rest on an evaluation of all relevant 
factors, including the effect of the proposed work on navigation, 
fish and wildlife, conservation, pollution, aesthetics, ecology, 
and the general public interest. 33 CFR §209.120(d) (1). Pursuant 
to a memorandum of understanding between the Secretary of the 


‘ army and the Secretary of Interior, the Corps of Engineers 
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upon receipt of an application under Section 10 shall notify 

all interested parties, including the Regional Directors of 

the Federal Water Pollution Control Administration (now EPA), 

the U. S. Fish and Wildlife Service, the National Park Service, 

and appropriate State conservation, resources and sie pollu- 

tion agencies. 33 CFR §209.120(d) (11)- This memorandum further 

provides that such Regional Directors shall advise the District 

Engineer whether work proposed to be covered by the permit 
"will reduce the quality of such wanes fa 
violation of applicable water quality standards 


or unreasonably impair natural resources or the 
related environment." 


Where the Regional Director determines the above issue in the 


affirmative, the District Engineer will encourage an applicant 
to resolve the objection and in the absence of a satisfactory 
response will forward the application to the Chief of Engineers 
for appropriate action. In cases where the Regional Director 
determines the above quoted issue in the negative, the District 
Engineer may proceed following evaluation of eolevent factors 
to issue the permit. | 

On May 20, 1969, Consumers Power met with xepresenta- 
tives of the Corps of Engineers to discuss the dredging and 
installation of inlet and outlet structures and the widening 
of the channel of the Tittabawassee River. By letter application 
dated July 2, 1969, Consumers Power requested permission to 
widen the existing channel of the Tittabawassee River and to. 


install inlet and discharge structures in the river. The Corps 
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of Engineers, on July 9, 1969, issued notice of Consumers Power's 


application asking for comments and stating that determination 
would be based 


" 


. . .on an evaluation of all relevant factors 
including the effect of the proposed work on 
navigation, fish and wildlife, conservation, 
pollution, and the general public interest." 

The Corps of Engineers issued Permit No. 69-23-2, dated August 5, 

permitting dredging and installation of inlet and outlet 
accordance with the drawings attached and, among 
requiring compliance with any valid regulations, 
conditions or instructions affectin the work issued by any Fed- 
eral or State agency "for conservation or protection of fish and 
wildlife or abatement or prevention of water pollution." 
AGGitionally, pursuant to the Refuse Act of 1899, 33 USC 

§407, and Executive Order 11574, 35 F.R. 19627, it is necessary 

to receive a permit from the U. S. Army Corps of Engineers prior 

to discharging refuse matter into a navigable water of the United 

States. Executive Order 11574 provides that the Secretary of 

the Army shall be responsible for Refuse Act permits. The Execu- 

tive Order further provides that in the performance of the 

Secretary's duties he shall accept findings and interpretations 

of the Environmental Protection Agency (EPA) respecting applic- 

able water quality standarcs and compliance with those standards 
and shall deny a permit whenever certification as to compliance 
with applicable water quality standards under section 21(b) of 


the Federal Water Pollution Control Act has been denied, or 
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where issuance would be inconsistent with any finding, deter- 
mination or interpretation of EPA. The Secretary shall also 
consider factors other than water quality under other pertinent 
laws and shall consult with the Secretaries of Interior and 
Commerce, with EPA and with the head of any affected state 
agency regarding effects on fish and wildlife resulting from 
any control or modification imposed on the rea by the dis-— 
charge. Additionally, where appropriate, the Secretary shall 


prepare environmental statements and receive comments thereon 


pursuant to the National Environmental Policy Act of 1969. 


The Secretary of the Army (acting through the Army Corps 
| 


of Engineers) has issued proposed regulations, 35 F.R. 20005, 


December 31, 1970, providing that a decision as to whether to 


issue a permit will be based on an evaluation of the impact of 
the discharge on: 


"(i) anchorage and navigation, (ii) water quality 
standards, which under the provisions of the 
Federal Water Pollution Control Act, were estab-— 
lished 'to protect the public health or welfare, 
enhance the quality of water and serve the purposes 
of that Act, with consideration of ‘their use and 
value for public water supplies, propagation of 
fish and wildlife, recreational purposes, and agri- 
cultural, industrial and other legitimate uses,‘ 
and (iii) in cases where the Fish and Wildlife 
Coordination Act is applicable (where the discharge 
for which a permit is sought impounds, diverts, 
deepens the channel, or otherwise controls or 
similarly modifies the stream or body of water 

into which the discharge is made), the impact of 
the proposed discharge or deposit on fish and 
wildlife resources which are not directly related 
to water quality standards." | 


= | 
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The proposed regulations recognize that responsibility for water 
quality improvement lies primarily with the States and the EPA 
and provide that the EPA shall “advise the Corps with respect to 
the meaning, content, and application of water quality standards." 
The proposed regulations provide that following consideration of 
all of the effects of a discharge; consultation with EPA and other 
designated departments of the Federal government; receipt of 
certification that there is reasonable assurance that the dis- 
charge will be conducted in a manner which will not violate water 
quality standards; preparation and circulation of an environmental 
statement, where necessary; public notice and, where there is 
sufficient public interest, 2 public hearing; the Corps of Engin- 
eers District Engineers may issue a permit if they determine that 
anchorage and navigation will not be injured thereby and that 
issuance of a permit will not be inconsistent with policy guide- 
lines respecting water guality and, where applicable, fish and 
wildlife. There is also a proposed Memorandum of Understanding 
between the Administrator of EPA and the Secretary of the Army, 

36 F.R. 983, January 21, 1971, which details the relationship 
between EPA and the Corps of Engineers in implementing the Refuse 
Act permit program in regard to water guality matters. The pro- 
posed Memorandum of Understanding makes it clear that EPA will 

be responsible for determining compliance with applicable water 


quality standards. Following the issuance of effective regula- 


tions by the Secretary of the Army, Consumers Power will make 


application for a Refuse Act permit for its proposed Midland Plant. 
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B. Federal Clean Air Act Requirements 


The Federal Clean Air Amendment of 1970, P.L. 


91-604, passed December 31, 1970, provides that the Environment-— 
al Protection Agency (EPA) shall create air quality control 
regions (§107), publish a list of air pollutants (108 (a) (1)), 
issue air quality criteria for those pollutants contained in 

the preceding list (§108(a)(2)) and promulgate national primary 
and secondary ambient air quality standards for air pollutants 
for which air quality criteria have been issued (5109). Air 
pollutants are those emissions which have an adverse effect on 
public health or welfare. Each State, within nine months of 

the promulgation of a national primary ambient se quality 
standard for any air pollutant, shall adopt and submit to EPA 

a plan for implementation, maintenance and aeeerrenens of such 
primary standard in each air quality control region in each 
State (§110). Similar action is required folowing promulgation 
of secondary standards. EPA shall approve or disapprove any such 
plans within four months. Approval shall be based on the State 
plan providing for (1) expeditious attainment of primary standards, 
including emission limitations, standards and timetables, (2) 
monitoring and analyzing air quality, (3) review of any new 
sources of emissions, (4) intergovernmental cooperation and (5) 
adequate State administration of the program. The Act also 


provides for the promulgation of standards of performance for 


new stationary sources which would require all new sources to 
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meet standards of performance (§111). "Standards of perform- 
ance" means a standard that reflects the degree of emission 
limitations achievable through the best system of emission 
reduction available. The EPA is also empowered to develop 
national emidsion standards for hazardous air pollutants (§112). 
A hazardous air pollutant is defined as an air pollutant for 
which no ambient air quality standard is applicable and which 
may “cause or contribute to, an increase in mortality or an 
increase in serious irreversible, or incapacitating reversible, 
illness." In the absence of expeditious State action, EPA may 
enforce any applicable standard (§113) and EPA may provide for 
monitoring ahd inspection, including the making of emission 
records public (§114).- 

The Act clearly provides for a comprehensive program 
regulating air quality an@ emissions into the atmosphere. The 
central portion of Michigan, including Midland, has recently 
been proposed as an air guality control region, 36 F.R. 1544, 
February 2, 1971. The EPA has published proposed national 
primary and secondary ambient air quality standards, including 
a list of air pollutants, 36 F-R. 1502, January 30, 1971. At 
present the list of air pollutants does not include materials 
emitted from nuclear plants. Should any materials emitted from 


nuclear plants be determined to be air pollutants and standards 


placed thereon, Consumers Power would of course be required to 


conform to any applicable standards. 
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Cc. United States Coast Guard 
The approval of the United States Coast Guard for 
the construction, maintenance and operation of pridges and 
approaches thereto over the navigable waters of the United 
States is required by the General Bridge Act of 1946, as 


amended, 33 U.S.C. 502(b), and 49 CFR Part 1. 


In late 1968 preliminary correspondence regarding the 
| 


proposed railroad bridge to serve the Plant was initiated with 
the U.S. Coast Guard. A meeting with the Coast Guard regard- 
ing this bridge was held in Midland on May 20, 1969. Formal 
application describing the location and construction of the 
proposed bridge was made on May 23, 1969. On gune 10, 1969, 

the Coast Guard issued public notice that the application had 
been submitted, that approval or disapproval of the bridge would 
be based primarily on its effect on present and future navigation 
but that "other pertinent factors such as fish and wildlife, 
public parks and historic sites" would be considered and that 
interested parties were requested to express their views. On 
June 18, 1969, pursuant to a request from the Coast Guard for 
its views and following study and recommendation om its 
Committee on County Affairs, the Midland County Board of Super- 
visors by resolution found no objection to the proposed bridge. 


Bridge Permit (155-69) was issued September 9, 1969, approving 


construction of the proposed bridge. 


created to: 
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Ir. 


STATE REGULATION 


Michigan Water Resources Commission 


The Michigan Water Resources Commission (WRC) was 


=". . . protect and conserve the water resources 
of the state and... [to] have control of the 
pollution of surface or underground waters of 
the state of Michigan. .. ." (§2, Act No. 245 
of P.A. 1929, as amended, MCLA §323.2) 


WRC is charged with establishing pollution standards, making 


regulations and orders restricting the polluting content of 


waste material or polluting substances discharged or sought to 


be discharged into state waters and to take all appropriate 


steps to prevent pollution which WRC deems unreasonable and 


against public interest. MCLA §323-5. The Act creating WRC 


specifically provides: 


"(a) It shall be unlawful for any person 
directly or indirectly to discharge into 

the waters of the state any substance which 
is or may become injurious to the public 
health, safety, OF welfare; or which is or 
may become injurious to domestic, commercial, 
industrial, agricultural, recreational or 
other uses which are being or may be made of 
such waters; or which is or may become in- 
jurious to the value or utility of riparian 
lands: or which is or may become injurious 

to livestock, wild animals, birds, fish, 
aquatic life or plants or the growth or prop- 
agation thereof be prevented or injuriously 
affected; or whereby the value of fish and game 
is or may be destroyed or impaired. 


"(b) The discharge of any raw sewage of 
human origin, directly or indirectly into 
any of the waters of the state shall be con- 
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sidered prima facie evidence of the violation 
of section 6(a) of this act unless said dis- 
charge shall have been permitted by an order, 
rule or regulation of the commission. Any 
city, village or township which permits, allows 
or suffers the discharge of such raw sewage of 
human origin into any of the waters of the state 
by any of its inhabitants or persons occupying 
lands from which said raw sewage originates, 
shall be subject only to the remedies provided 
for in section 7 of this act." (MCLA §323.6(a) 
(b) ) 


Any person contemplating a new or substantial increase in use of 
waters of the State for sewage or waste disposal purposes is re- 
quired to file a statement with WRC following which WRC will issue 
an order of determination stating the minimum restrictions to be 
imposed on the use to guard against the unlawful uses set forth 

in MCLA §323.6. The statement of use to be filed with WRC is 


required to set forth: 
". . .the nature of the enterprise or development 
contemplated, the amount of water required to be 
used, its source, the proposed point of discharge 
of the wastes into the waters of the state, the 
estimated amount so to be discharged, and a fair 
statement setting forth the expected bacterial, 
physical, chemical and other known characteris- 
tics of the wastes." (MCLA §323.8(b)) | 


Pursuant to the statute, WRC on January 4, 1968 adopted 
comprehensive intrastate water quality standards for the state 
of Michigan. The standards provide that the Tittabawassee River 
is to be protected for tolerant fish, warm-water species and 
for commercial and other uses. However, WRC, in its meetings 
of October 15-16, 1970, unanimously approved the raising of the 


river's classification to protection of intolerant, warm-water 


species and agricultural uses by January 1, 1974. 
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Another specific power of WRC is to: 

*. . . have control over the alterations of 
natural or present watercourses of all rivers 
and streams in the state to assure that the 
channels and the portions of the flood plains 
that are the floodways are not inhabited and 
are kept free and clear of interference or 
obstruction which will cause any undue restric- 
tion of the capacity of the floodway.” (§2a 
Act No. 245, P.A. 1929 as amended by Act No. 
167, P.A. 1968, MCLA §323.2a) 


Consumers Power Company at the WRC's meeting of January 
18, 1968, madé an initial presentation of its plans to WRC to 
acquaint it with the Midland Plant project and to receive advice 


regarding necessary approvals. Subsequently, Consumers Power 


attempted to keep the WRC fully informed as the project developed. 


By letter, dated May 29, 1969, Consumers Power applied to the 
WRC for permission to construct structures over the Tittabawassee 
River and within the normal flow line and flood plain of the 
river. These’ structures included a submerged intake, a single 
spur track railroad bridge, an outlet structure and an earth dike 
to enclose the cooling pond and involved interruption and reloca- 
tion of drains. The application contained a description of the 
structures to be constructed, a description of the methods to be 
used to construct the structures and to protect against erosion, 
and an evaluation of the effect of the structures on the river's 
flood stage. Pursuant to conversations with the staff represent- 
ing the WRC the application was amended by a letter, dated June 


13, 1969, to lessen the impact of the structures on the flood 
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stage of the river. Following approval of the county drain 
commissioner and examination and consideration of the applica- 
tion by the staff and the WRC, the WRC at a public meeting, 
June 25, 1969, issued Order and Permit No. F9-55, permitting 
the construction of the railroad bridge, improvement of the 
river channel, creation of the cooling pond, construction of 
a bridge over Bullock Creek and several drains subject to listed 
conditions and restrictions. Among these conditions and restric- 
tions are restrictions to prevent erosion, to regulate the place- 
ment of fill and to provide that fill would be of an inert 
nature and would not endanger public health or safety. 

On June 9, 1970, Consumers Power filed with the WRC a 
Statement of New or Increased Use of Waters of the State For 
Waste Disposal Purposes. Following discussions with the staff 
of WRC, Consumers Power filed a revised statement, dated July 15, 
1970, replacing the previously filed statement. | the statement 
contained a description of Consumers Power's proposed use of the 
waters and a description of the wastes to be released from the 
Plant to the river. On August 10, 1970, WRC held a public hear- 
ing in Midland, Michigan at which Consumers Bower presented 
details of its proposed use and various members of the public, 
including some who have since intervened in the present Atomic 
Energy Commission proceedings, presented their views and support-— 


ing evidence. On October 15, 1970, the WRC issued its Order of 


Determination placing restrictions and conditions on Consumers 


Power's proposed use of the waters of the Tittabawassee River. 
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The Order of Determination specifically limts discharges 
from the Plant as follows: 


“Wastes discharged to the Tittabawassee River 
from all sources, either separately or com- 
bined, including but not limited to cooling 
an@ condensing water, demineralizer regenera- 
tion water, and miscellaneous process wastes 
from the operation and maintenance of the 
proposed electrical generating nuclear unit, 
shall be so treated or controlled that they 
shall: 


1. Contain no radionuclides in excess of the 
following limits: 


a. If the discharge is an unidentified 
mixture of radionuclides, the concen- 
tration averaged over any 365 consecu- 
tive days shall not exceed 1 x 10-7 
uc/cc; or 


If all radionuclides present in the 

@ischarge are identified as specified 

in Appendix B, Table II of Title 10, 

Chapter 1, Part 20, Code of Federal 

Regulations, ‘Standards for Protection 

Against Radiation’, the concentrations 

shall be such that, when averaged over 

any 365 consecutive days, the sum 

5 i Ci +1 where Ci is the concentration 
MPC; 

of each of the radionuclides and MPC, is the 

corresponding MPC in Appendix B, table II of 

Title 10, Chapter 1, Part 20, Code of 

Federal Regulations, ‘Standards for Protec- 

tion Against Radiation’. 


Be reduced in radioactivity to levels as low as 
practicable consistent with available treatment 
technology. 


Not contain settleable or floating solids or any 
other substances, or heat, in amounts sufficient 
to create unnatural deposits on the bed, surface 
or banks of the receiving waters, or create condi- 
tions which are or may become injurious to the 
public health, safety or welfare, or which are 
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or may become injurious to domestic, 
commercial, industrial, agricultural, 
recreational or other uses which are 
being or may be made of such waters, or 
which are or may become injurious to 
the value or utility of riparian lands, 
or which are or may become injurious 

to livestock, wild animals, birds, 

fish or aquatic life or the Omen or 
propagation thereof. 


Not, separately or in combination with 
wastes from other than Company sources, 
increase the temperature of the waters 
of the Tittabawassee River outside a 
zone of mixing as shall be designated 
by the Chief Engineer of the Commission, 
more than five degrees (5°) Fahrenheit 
above natural stream temperature, nor 
above levels specified in the Sai 
table: 


J. F. M. A. M. J. J. A. S. OO. Ne D. 


41 41 50 63 76 84 85 85 79 68 55 43" 


In addition to imposing limits on discharges, the order 
required processing of sanitary sewage at the licensed facil- 
ities of Dow Chemical Company, submission of aeston criteria 
to and approval of such criteria by the WRC Chief Engineer and 
performance of pre- and post-operational studies to determine 
accumulative effects of radioactive wastes and thermal discharges 


| 
on the aquatic environment. Such environmental, studies are to 


be developed in consultation with the WRC staff and approved 


by the Chief Engineer. 
By letter, dated January 12, 1971, Conspmers Power Con- 
pany requested WRC to certify, in accordance with the provisions 


of Section 21(b) of the Federal Water Pollution Control Act, 
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33 USCA §1171(b), that there is reasonable assurance, as 
determined by the Michigan Water Resources Commission, that 
the construction and operation of the Midland Nuclear Plant 
will be conducted in a manner which will not violate appli- 
cable water quality standards. The WRC, at its meeting of 
February 18, 1971, voted to so certify. However, pending 
development of a proper form for such certification, the cer- 
tificate has not been issued. 
B. Michigan Air Pollution Control Commission 

Pursuant to the Air Pollution Act, MCLA §336.11 
et seq., the Michigan Air Pollution Control Commission is 
empowered, among other powers, to promulgate rules and regu- 
lations for controlling or prohibiting air pollution, to 
control and abate air pollution pursuant to any such rule or 
regulation, and require prior approval of plans for air 
cleaning devices. MCLA §336.15 "Air contaminants” are 


defined in the Act as "dust, fume, gas, mist, odor, smoke, 


vapor, or any combination thereof" and "air pollutant” is 


Gefined to mean: 


"  . . the presence in the outdoor 
atmosphere of air contaminants in quan- 
tities, of characteristics and under 
conditions and circumstances and of a 
duration which are injurious to human 
life or property or which unreasonably 
interfere with the enjoyment of life 
and property, and which are reasonably 
detrimental to plant and animal life 

in this state... -" MCLA §336.12 
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The rules of the Commission, R336.11 et seq., 1954 Michigan 


Administrative Code (1967 Annual Supp.) provide that any 
person planning to construct any process which may be a 
source of air pollution shall submit plans and specifications 
to the Commission for approval prior to construction. R336.21 
Applications shall include the expected composition of the 
effluent stream and expected physical Characteristics of 
particulates. R336.24 Present standards of neliCommsenon 
relate to emissions from specified types of facilities or to 


standards of smoke density and are not applicable to a nuclear 
plant. 

On August 28, 1970, Consumers Power made application 
to the Michigan Air Pollution Control Commission fully describ- 
ing the Plant and all of its auxiliary structures and the 
quantity and composition of its emissions. The application 
specifically asked for approval of the Plant's gaseous radio- 
active waste disposal system, which the Commission has pre- 
viously stated was the only Plant system that vould be recog- 
nized as an air cleaning device. Consumers Power in recog- 
nition of preeminent AEC jurisdiction regarding radioactivity 
in emissions specifically stated that the application was 
intended to recognize whatever jurisdiction the Commission 
had. It has not yet been finally determined whether a permit 
will be required. 

C. Michigan Department of Natural Resources 


The Inland Lakes and Streams Act, MCLA §281.748, 


provides that unless a permit has been granted by the Department 


=e 


of Natural ‘Resources it is unlawful to construct or dredge 
channels or ponds for interconnection with an existing 


navigable stream. The powers of the Department in issuing 


permits and the bases for such permits are as follows: 


“If the department finds that the project 
will not injure the public trust or interest, 
including fish and game habitat, that the 
project conforms to the requirements of laws 
for sanitation, and that no material injury 
to the rights of any riparian owners on any 
body of water affected will result, the 
department shall issue a permit authorizing 
the enlargement of the waterway affected. 

The department may impose such further condi- 
tions in the permit that it finds reasonably 
necessary to protect public health, safety, 
welfare, trust and interest, and to protect 
private rights and property. The existing 
and future owners of land fronting on the 
artificial waterway are liable for mainten- 
ance of the waterway in accordance with the 
conditions of the permit." (MCLA §281.751) 


Pursuant to Consumers Power's letter request of June 
13, 1969, the Department of Natural Resources treated Consumers 
Power's application to the Water Resources Commission under 
the Floodplain Act, Act No. 167 of 1968, dated May 29, 1969, 
as amended by the letter of June 13, 1969, as an application 
under the Inlang Lakes and Streams Act. The application was 
amended by letter of July 22, 1969, forwarding a copy of the 
Midland Township order and permit resolution dated July ll, 
1969, and a copy of Consumers Power's application to the U.S. 
Army Corps of Engineers. Following consideration and review 
of the information contained in such application and in Con- 


sumers Power's application to the U.S. Army Corps of Engineers, 
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the Department of Natural Resources issued a permit under 


the Inland Lakes and Streams Act permitting dredging adjacent 


to property fronting on the Tittabawassee River and requiring 


completion in conformance with U. S. Army Corps of Engineers’ 
requirements. 
D. Michigan Public Service Commission 

| 
The statute provides that: 
"The space between the rails and for a 
distance outside of the rails of 1 
foot beyond the end of the ties shall 
be surfaced with a material which shall 
be as durable as the adjacent highway! 
surfacing if reasonably practicable, 
and shall have minimum qualifiactions' 
not inferior to wooden planks, and shall 
be maintained, as nearly as reasonably 
may be, in a condition as smooth as that 
of the adjacent highway, and such sur 
facing of planks or other material at! all 
state trunk line highways and county 
highways shall have a width of not less 
than the width between the established 
curb lines, or, in the absence of such 
curb lines the width between established 
shoulder lines of the highway, but not 
less than 16 feet." MCLA §469.1 


The Michigan Public Service Commission (MPsc) regulates 
and approves railroad grade crossings in the State of Michigan. 
MCLA §469.1 et seq. As part of the construction of the Plant, 
it is necessary to construct a new railroad spur crossing a 
public road and going to the Plant site. This new spur will 
be actively used during construction and occasionally used 


following operation of the Plant. 
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By letter, dated July 8, 1969, Consumers Power re- 
quested permission to establish and maintain the new public 
crossing. | Following an inspection of the site the State 
railroad safety inspector, on February 23, 1970, submitted 
his report to the MPSC recommending the granting of permission. 
Copies of the report were sent to the Chesapeake & Ohio Rail- 
road, Consumers Power, City of Midland, Midland Public Schools 
and the Michigan Department of Education with a cover letter 
informing them that if any of such parties objected to the 


recommendation or desired a formal hearing such advice was 


to be submitted to the MPSC within 21 days. No objections 


being received, the MPSC by Order dated July 20, 1970, granted 
permission to Consumers Power for the new grade crossing 
subject to conditions requiring the maintenance of proper 
@rainage, the maintenance of clear vision areas and the 


installation and maintenance of proper warning devices. 


Iil. 


LOCAL REGULATION 


A. Midland Township Zoning Board of Appeals 
The Township Zoning Act, MCLA §125.271 et seq., 


provides for the establishment by townships of zoning ordinances: 
". . . based upon a plan designed to promote 
the public health, safety, morals and general 
welfare, to encourage the use of lands in 
‘accordance with their character and adapta- 
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bility and to limit the improper use of 
land, to avoid the overcrowding of popu- 
lation, to provide adequate light and air, 
to lessen congestion on the public roads 

and streets, to reduce hazards to life and 
property, to facilitate adequate provision 
for a system of transportation, sewage 
disposal, safe and adequate water supply, 
education, recreation and other public re- 
quirements, and to conserve the expenditure 
of funds for public improvements and services 
to conform with the most advantageous uses 
of land, resources and properties; and shall 
be made with reasonable consideration, among 
other things, to the character of each 
district, its peculiar suitability for par- 
ticular uses, the conservation of property 
values and natural resources, and the general 
and appropriate trend and character of land, 
building and population CONCRETE Eo 

(MCLA §124.273) 


Pursuant to the statutory authority, Midland Township adopted 


its present zoning ordinance on December 20, 1967. The Midland 


Plant is to be located in the industrial zone of Midland Town- 
ship and does not require approval of its location in such zone. 
The 880-acre cooling pond associated with the project is located 
in the residential zone. 

Consumers Power, on July 18, 1969, petitioned the Town- 
ship Zoning Board of Appeals for an order under |Article 13, 
§13.2, of the Midland Township Zoning Ordinance, granting per- 
mission to locate, erect and use the proposed nuclear plant, 
cooling pond and appurtenant equipment, structures and facilities 


on property in Midland Township described in the petition. 


The Midland Township zoning ordinance provides: | 
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"The Board of Appeals shall have the power to 
permit the erection and use of a building, or 
an addition to an existing building, of a 
public service corporation or for public 
utility purposes, in any permitted district 

to a greater height or of larger area than 

the district requirements herein established, 
and@ permit the location in any use district 

of a public utility building, structure, or use, 
if the board shall find such use, height, area, 
building and structures reasonably necessary 
for the public convenience and service, provided 
such building, structure, or use is designed, 
erected and landscaped to conform harmoniously 
with the general architecture and plan of such 


@istrict. (§13.2) 


Pursuant to notice published in the Midland Daily News 


on August 1 and August 6, 1969, a public hearing was held 


Aucust 12, 1969, on Consumers Power's petition. Following the 
hearing, the Township Zoning Board of Appeals by order, dated 
March 18, 1970, found, among other things, that: 


"$5. The plant will not produce noise, dust, 
fumes or odors in objectionable quantity, and 
lanneé releases of radioactivity from the 
nt will be controlled so as to be within 


Atomic Energy Commission. 

aéviseé the Board that its studies indicate 
that the incidence of local fogging will not 
increase by more than three or four days a 

year as a result of the proposed plant and pond 
operation. The Company has presented informa- 
tion including meteororological studies, 
indicating that physical damage to existing 
@wellings from fogging, water or ice due to 

the Company’s project will not occur. 


"6. The Company's proposed plant, pond, and 
appurtenant equipment, structures and facilities 
will be attractively designed and landscaped. 


ad 
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"8. All of the petitioner's proposedt improve- 
ments, with the exception of the cooling pond, 
will be located in Section 27 of Midland Town- 
ship, which is zoned 'Industrial.' The pond 
and its structures will be located in =2 area 
zoned ‘Residential A.' 


"9, The Company's proposed nuclear power plant, 
cooling pond, and appurtenant equipment, struc- 
tures and facilities, as described in the 
petition and at the hearing, are reasonably nec- 
essary for the public convenience and! service, 
and will be designed, erected and landscaped to 
conform harmoniously with the general architecture 
and plan of the use districts in which! they are 
proposed to be located." (pp. 99-100), 


| 
The Board of Appeals' order granted permission as requested, con- 


ditioned upon the following: 

"1. The Company shall surround the cooling pond 
with a security fence which shall, at the 
northwest corner of the pond in the vicinity 

of Tisland Subdivision, angle northeasterly 
to follow the line of the pond dike instead 
of continuing northward along the! Company's 
property line; 


The Company shall provide and maintain good 
evergreen trees and a continuous hedge along 
and on the outside of the security, fence on 
the western side of the pond from Gordonville 
Road north, to terminate at existing vegeta- 
tion near the edge of Bullock Creek, and 

shall provide and maintain good evergreen 
trees randomly spaced on the outside of the 
security fence along the Company's! south 
property line running east to the flood plain 
of the River defined by the 100-year flood. 
The Company shall replace vegetation and 
screening in areas of existing vegetation near 
the edgeof Bullock Creek and in any other 
areas of planting should the existing vege- 
tation be removed or die off or the planting 
of new screening fail to provide Proper screen- 
ing in the future; 


Except on the river side, the Company shall 
locate the dike of the pond so that the center 
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of the dike shall be no closer than one 
hundred sixty (160) feet from the property 
line at any point, and the security fence 
shall not be placed less than ten (10) 
feet inside the Company's property line at 
any point. 


“4. Company shall not erect any buildings on or 
along the dike not shown on drawings hereto- 
fore submitted to the Board, and shall not use 
this property for any other use than is provided 
for in this Order or as permitted by the Township 
Zoning Ordinance for the use district in which 
the project is located; Provided, however, that 
an information center concerning the nuclear 
power plant may be constructed on this property 
in a location other than that shown on such 
Grawings, subject to the approval by the Board 
of the site thereof. 


If the Company abandons the use of the property 
as approved by this Order, then the dike and pond 
area shall be leveled and left with a cover of 
soil in such a manner as to be harmonious with 

he then-existent drainage and suitable for uses 
permitted by the Township Zoning Ordinance for 
the use district in which the dike and pond area 
is located.” (pp. 101-102) 


B. Midland City Council 


Michigan law provides that each city may in its char- 


ter provide: 


"Por the use, regulation, improvement and control 
of the surface of its streets, alleys and public 
ways, and of the space above and beneath them;" 
MCLA §117.4-h(1). 


The Charter’ of the City of Midland provides that: 


"The Council shall have power to establish and 
vacate, to use and to control and regulate the 
use of the streets, alleys, bridges and public 
places whether such public places be located 
within or without the limits of the city, and 

the space above and beneath them. Such power 
shall include .. . regulation of the construc- 
tion and use of openings in. . . streets... ." 
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The Midland City Council, pursuant to Consumers 
Power's request by resolution dated July 28, 1969, granted 
permission to Consumers Power to construct a single track 
railroad crossing on South Saginaw Road. The resolution pro- 
vided that all costs of the reconstruction of Saginaw Road 
would be paid for by Consumers Power. By a companion reso- 
lution, the City Council created a specific payment district 
to cover the costs of reconstruction of Saginaw Road and re- 
quired Consumers Power to deposit $10,000 to cover engineer- 
ing and inspection fees which might be incurred ‘iby the city. 
The City Council found, among other things, that: 
". . . the installation of said improvement 
in the manner so petitioned for is a neces- 
sary public improvement conducive to the 
general health and welfare of the peopre of 
the City of Midland." 
The resolution also provided that: 
"| . . during the construction of this project 
through traffic shall be maintained | ‘by Consumers 
Power Company and/or their contractor. The 
method for maintaining traffic must be approved 


by the City of Midland and all costs for main- 
taining | traffic shall be borne by exe petitioner; 


eo. 0 et ve 


It was also provided that the improvements be constructed in 
accordance with regulations of the City of Midland and to speci- 
fications of the Michigan Department of State Highways. 
C. Midland Township Board 
By letter, dated July 3, 1969, Consumers Power 


requested permission from the Midland Township Board to widen 


the channel of the Tittabawassee River in accordance with plans 
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submitted to the U. S. Army Corps of Engineers and the Michigan 
Water Resources Tommission. By order and permit, issued July ll, 
1969, the Midland Township Board granted permission to Consumers 
Power to widen the channel in accordance with plans submitted 
to, and as per approval of, the Corps of Engineers and the Water 
Resources Commission. 
D. Midland County Road Commission 

The Midland County Road Commission, pursuant to the 

County Road Law,MCLA §§224.1 et seq.-, has jurisdiction to create 


and abandon county roads. 


It is expressly provided in the statute that roads shall 


be abandoned only when the Road Commission determines that it is 
in the best interest of the public that said road be abandoned. 
MCLA §224.18 

On March 30, 1969, Consumers Power Company and The Dow 
Chemical Company petitioned the Midland County Road Commission 
for abandonment and discontinuance of the roads crossing the 
Plant site. By resolution at its meeting of April 9, 1970, the 
Road Commission voted to review the request for abandonment and 
to commence formal action and procedures at its April 22, 1970 
meeting. The Road Commission subsequently approved abandon- 
ment of the roads. Also, pursuant to the request of Consumers 
Power, the Road Commission at its meeting of Augyst 27, 1969, 


approved construction by Consumers Power of a temporary by-pass. 
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E. Midland County Board of Supervisors 
| 
In order to bridge a navigable stream it is nec- 


essary to secure the permission of the County Board of Super- 
visors. Mich. Const. of 1963, Art. 7, $12; MCLA $46.21. By 
petition, dated August 11, 1969, Consumers Power rancested 
permission to construct a fixed railroad bridge across the 
Tittabawassee River. By resolution dated August 21, 1969, 
the Midland County Board of Supervisors granted Consumers Power 
permission to construct the bridge. 

In addition to its specific approval of the bridge, the 
County Board of Supervisors by resolution dated June 18, 1969, 
informed the U. S. Coast Guard that it had no objections to 
the building of such a bridge. 

F. Midland County Drain Commissioner 

Michigan law provides that drains nay Be relocated 

“whenever the same shall be conducive to the public health, 


convenience and welfare", MCLA §280.2, and that the County Drain 


Commissioner shall have jurisdiction over established county 


drains, MCLA §280.10. 
Representatives of Consumers Power Company met with 

the Midland County Drain Commissioner on January 20, 1969, 

and presented plans and profiles relative to relocation of 

two drains in Midland County. By letter to the Michigan Water 


Resources Commission, dated January 21, 1969, the Drain Commis- 


sioner approved relocation of the drains subject to a number 
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of conditions. These conditions primarily provided that 
Consumers Power furnish the Drain Commissioner with the 


necessary easements for relocation, cover all expenses of 


the project, and further engineering reports as to flood control 


on one drain. Since this time, Consumers Power has furnished 
the Drain Commissioner with further information as it became 
available. The relocation of the drains has also! been included 
in the Michigan Water Resources Commission flood plains order 


discussed above. 
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IN THE 


United States Court of Appeals 


For rune Distaicr oF CoLUMBIA Crecurr 
No. 24,871 


Cauvert Currrs’ CoorpixaTinc COMMITTEE, Ixc., NaTioxaL 
Wouo.ire Feveration, and THE SIERRA Cuvs, Petitioners 


Vv. 


Aromic Exercy ComMISSION and Unrrep States oF 
Amenica, Respondents 


Petition for Review of Order of the Atomic Energy Commission 


BRIEF OF AMICUS 


CURIAE 
CONSOLIDATED EDISON COMPANY OF 
NEW YORK, INC. 


STATEMENT OF ISSUES 


_ Should the Court allow very broad discretion to the 
Atomic Energy Commission in administering the Na- 
tional Environmental Policy Act because of the vague- 
ness of the statute? 


- Did the Atomic Energy Commission unreasonably de- 
lay its implementation of the National Environmental 
Policy Act? 


3, Are the present regulations of the Atomic Energy Com- 
mission a reasonable compliance under present cir- 
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cumstances with the requirements of the National En- 
vironmental Policy Act? 


_ Was the Atomic Energy Commission required to apply 
the new provisions of Appendix D to hearings ini- 
tiated prior to the development of those requirements? 


INTEREST OF AMICUS 


Consolidated Edison Company of New York, Inc. (‘‘Con 
Edison’’) is, among other things, engaged in the genera- 
tion, interchange, purchase, and sale of electricity. Its 
electric service area comprises the major portion of West- 
chester County and the five boroughs of New York City. 
The estimated population of that area is 8,660,000. Con 
Edison is mandated by law to meet the needs of the cus- 
tomers to whom it supplies electrical service. Con Edison 
has experienced severe shortages of capacity on several 
occasions during the summers of 1969 and 1970 and, more 
recently, during the present winter, which have resulted 
in voltage reductions to its customers and, in one instance, 
actual cessation of service to some of its customers. With- 
out the addition of new capacity the probability of the 
recurrence of shortages will be substantially increased in 
the future. 


The best available means by which the probability of 
recurrence of shortages of capacity could be reduced in 
the near future would be by the operation of Indian Point 
Nuclear Station Unit No. 2 (‘‘Indian Point 2’’). That 
facility, construction of which now nears completion, could, 
if operable and permitted to operate, contribute regularly 
873 electrical megawatts to the Con Edison system, the 
total present installed capacity of which on January 1, 
1971 was 9420 megawatts." 


1In commenting on an environmental report submitted by Con Edison to 
the Atomie Energy Commission, the Federal Power Commission stressed the 
operation of Indian Point 2 as an important element in assuring an adequate 
supply of power for the Con Edison service aren. Letter from John N. Nassikas, 
Chairman of the FPC to Glenn T. Seaborg, Chairman of the AEC, Sept. 21, 
1970, on file in AEC Public Document Room. 
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Con Edison is the holder of a construction permit au- 
thorizing construction of Indian Point 2, which was issued 
by the Atomic Energy Commission (‘‘Commission’’) on 
October 14, 1966 and is presently in effect. On November 
17, 1970, the Commission published in the Federal Register 
a notice of hearing on the issuance of an operating license 
for Indian Point 2. That hearing commenced December 17, 
1970 and is still in progress. In that hearing, two of the 
intervenors, one of which is represented by the same coun- 
sel as Petitioners in this appellate proceeding, have re- 
quested the hearing board to consider and to adjudicate 
issues relating to non-radiological environmental effects of 
the proposed operation of Indian Point 22 


The petition for review here raises essentially the same 
legal contentions as those raised by some of the inter- 
venors in the Indian Point 2 proceeding. Thus, a decision 
on this petition will affect that proceeding. 


SUMMARY OF ARGUMENT 


The National Environmental Policy Act of 1969 
(““NEPA’’)® is an unusually broad and generalized dele- 
gation of legislative authority and the Commission, in its 
capacity as a regulatory agency, subject to the rulemaking 
and adjudicatory restrictions of the Administrative Pro- 
cedure Act (‘‘APA’’)* should be allowed very broad dis- 
erection to determine the timing and content of compliance, 
especially when it was required to engraft new subjects 
of regulation onto an existing regulatory process inten- 
sive in quality but narrow in objective. 

Because of the radical nature of the regulatory graft, 
the Commission, in taking the first steps to carry out the 
mandates of NEPA, was authorized and required by sec- 
tion 103 of NEPA to devote its primary attention at first 


2In re Consolidated Edison Co., No, 50-247 (AEC). 
342 U.S.C. §§ 4321-4347 (Supp. V, 1970). 
45 U.S.C. §§ 551-559, 701-706 (Supp. V, 1970). 
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to examining its specialized regulatory authority, as em- 
bodied in its enabling statute and its procedures and prac- 
tices evolved over a period of fifteen years. In addition, 
the Commission was required to implement with dispatch 
those requirements of section 102 of NEPA which did not 
depend upon the examination authorized under section 103; 
and as to other requirements of section 102, either to im- 
plement them through rulemaking within a reasonable 
period after the completion of such examination or to 
seek additional legislative authorization for such imple- 
mentation. 


Measured against the above-stated authorization for 
phased compliance applicable to the Commission and its 
regulatory functions, the response of the Commission to 
date to the mandates of NEPA has represented a rea- 
sonable exercise of its general discretion as an administra- 
tive agency and the particular discretion vested in it both 
by NEPA and by the Atomic Energy Act of 1954, as 
amended (‘‘Atomic Energy Act’’)® in the following re- 
spects: 

1. In moving with dispatch, through the issuance of reg- 
ulations in April and June 1970, to govern on an 
interim basis its regulatory activities related to en- 
vironmental matters which did not depend upon the 
examination it was conducting pursuant to section 103 
of NEPA; 


2. In the length of the period involved in carrying out 
its responsibilities under section 103 of NEPA to re- 
view its pre-existing statutory and regulatory require- 
ments and to make appropriate modifications in its reg- 
ulatory process, as reflected in the regulations issued 
in December 1970, which, it may be presumed, will be 
followed by more detailed procedures as experience is 
acquired in administering the new subjects of reg- 
ulation; 


542 US.C. $$ 2011-2281 (1964), a» amended, (Supp. V, 1970). 
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3. In providing in the December regulations for consider- 
ation by the Director of Regulation of all environ- 
mental values prior to the issuance of a license or 
permit and in providing an opportunity for a hearing 
on environmental issues cognizable under NEPA, at 
the request of any interested person; 


4.In relying in its adjudicatory proceedings upon en- 
vironmental standards set by other Federal and state 
agencies, especially when such reliance is required by 
law, as in the case of applicable water quality 
standards; and 
.In not applying the hearing requirements of the De- 
cember regulations to hearings noticed prior to the is- 
suance of those regulations, and most especially in not 
applying those requirements to operating license 
hearings noticed prior thereto. 


ARGUMENT 
Introduction 


In this brief there will be no disagreement about the 
desirability of giving more weight to the environmental 
effects of industrial, and specifically, electric power plant 
operations and plans than has been given in the past; or 
about the justness of reflecting environmental values in the 
regulatory process of the Commission; or about the reality 
of public concern over the deterioration of the natural en- 
vironment resulting from a combination of population 
growth and technological development; or about the worth 
and seriousness of NEPA as a declaration of national 
policy in response to that concern. 


But a declaration is not a program. <A statute as vague 
and indefinite as NEPA throws a heavy burden upon the 
administering agencies * and the courts to give life to legis- 
lative language which is strong in purpose but which ex- 


6 The burden is harsher as applied to the regulatory functions of agencies 
than as applied to proprietary or operational functions. See p, 12-14 infra, 
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horts without instructing. The essential question before 
this Court is whether the Commission, faced with the 
problem of assimilating new elements into its regulatory 
process—previously determined to be limited to radiolog- 
ieal ? considerations and developed over fifteen years under 
a statute which details with some precision * the pro- 
cedures and standards for evaluating those very special 
and abstruse considerations—has abused its discretion in 
the way it has moved and is moving toward administering 
the new subjects of regulation ‘“sketched’? by NEPA. 
More precisely, the question is whether the Commission 
has erred in adopting an evolutionary approach toward 
complying with the statute and whether as a part of the 
evolutionary approach it has erred in not applying new 
requirements to certain proceedings then in progess, some 
of which, as is true of the Indian Point 2 facility, involved 
very substantial private investment even at the time NEPA 
was enacted. 


In making a finding justifying this exception® the Com- 
mission may be presumed to know what everyone else 


7 New Hampshire v. AEC, 406 F.2d 170 (1st Cir.), cert. denied, 395 US. 
962 (1969). 


8 This precision was not instantaneous; 2s to regulatory requirements the 
Atomie Energy Act of 1954 h2zs been amended over twenty-five times since it 
was enacted; and the Commission has issued innumerable rules and regula- 
tions since 1954. 


9 In order to provide an orderly period of transition in the conduct of the 
Commission’s regulatory proceedings and to avoid unreasonable delays 
in the construction and operation of nuclear power plants urgently 
needed to meet the national requirements for electric power, [NEPA] 
issues . . . may be raised only in proceedings in which the notice of 
hearing in the proceedings is published on or after March 4, 1971. 


10 C.FE-R. Pt. 50, App. D, 35 Fed. Reg. 18,469, 18,470 (1970). It is curious 
that the Petitioners, though not objecting to the right of the Commission 
to find electric power demands controlling in an adjudicatory proceeding, 
do object to its right to do so in a rulemaking proceeding. NEPA of 
course does not distinguish between these types of proceedings, as the terms 
are used in sections 2(c) and (ad) of the APA. 5 U.S.C. §§551(5), (7) 
(Supp. V, 1970). 
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knows, namely, that our society is now predominantly 
urban and that for many people who live in cities like New 
York the ‘“‘human environment’’ is not, whether by neces- 
sity or by choice, defined principally by close association 
with nature but by lamps, subways, elevators, air condi- 
tioning and washing machines, all powered by electricity. 
It may well be that this urban style of life is sterile but it 
is a fact and the Commission would have demonstrated a 
remarkable insensitivity to have ignored that fact in strik- 
ing a balance in its rulemaking between the competing 
public demands for preserving the natural environment 
and for assuring an adequate material standards of living. 


The Commission should be applauded, not derided, for 
utilizing rather than duplicating the determinations of 
other Federal and state agencies with respect to environ- 
mental matters, when such determinations are available; 
and thereby accelerating the total governmental decision- 
making process by which balances are struck. There is 


no reason why, for example, four reviews of matters of 
water quality should be more efficacious than one.” It is 
disingenuous to argue that the Commission can be trusted 
to be the true and ultimate decider of the water quality as- 
pects of particular nuclear power plants but is untrust- 
worthy in its attitude toward the enforcement of NEPA. 


One of the acute problems of our Federal system is the 
way in which unpleasant political choices are evaded by 
the fragmentation of responsibility and the duplication of 
authority among the many Federal and state agencies in- 


10 Apparently, the Petitioners believe that water quality matters for a 
nuclear power facility should be reviewed by (1) the state agency responsible 
under state law for enforcing water quality standards; (2) the Environmental 
Protection Agency (as successor to the Federal Water Quality Administra- 
tion) in its role of approving state water quality standards; (3) the Army 
Corps of Engineers in the so-called Refuse Act permit program established 
pursuant to Exec, Order No. 11,574, 35 Fed. Reg. 19,627-28 (1970); and (4) 
the Commission, The text of the proposed Army Corps of Engineers regula- 
tions can be found in 35 Fed. Reg. 20,005-09 (1970). 
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volved in the regulation of a single activity. In this re- 
gard, the reliance by the Commission on other agencies 
sounds a novel and reassuring note. 


I 


THE COURT SHOULD BECAUSE OF THE VAGUENESS OF 
NEPA ALLOW VERY BROAD DISCRETION TO THE 
ADMINISTERING AGENCIES AS TO THE TEMPO 
AND MEANS OF ADMINISTRATION 


Applying light to the murk of loosely drafted legisla- 
tion is not a new activity for the Federal courts. 


At an earlier period of our history, when notions of 
judicial supremacy with respect to Federal regulatory 
statutes still prevailed, the Federal courts did not hesitate 
to declare unconstitutional a statute representing an ‘‘im- 
proper delegation of legislative power,”’ ie., failing to set 
adequate standards for administration or adequate markers 


for interpretation." Courts of that period would have 
found reason for refusing to give effect to a regulatory 
statute that: 


1. Lacked guidelines for reconciling instant utilization 
and ultimate development of techniques and procedures. 


11 Carter v. Carter Coal Co., 298 US. 238 (1936) ; Schechter Poultry Corp. 
v. United States, 295 U.S. 495 (1935) ; and Panama Refining Co. v. Ryan, 293 
TS. 383 (1935). 

The classic statement of this doctrine appears in the Schechter case, supra 
at 54142: 

It [the Act] does not undertake to prescribe rules of conduct to be 
applied to particular states of fact determined by appropriate administra- 
tive procedure. Instead of prescribing rules of conduct, it authorizes 
the making of codes to prescribe them. For that legislative undertaking, 
section 3 sets up no standards aside from the statement of the general 
aims of rehabilitation, correction and expansion described in section 1. 
In view of the scope of that broad declaration and of the nature of the 
few restrictions that are imposed, the diserction of the President in ap- 
proving or preseribing codes, and thus enacting laws for the government 
of trade and industry throughout the country, is virtually unfettered. 


9 


2. Was silent as to the effect on existing facilities and 
pending actions even though substantial private rights 
were involved. 


3. Peremptorily grafted onto existing regulatory systems 
new areas of regulation without any study of, or direction 
as to, the effect upon the regulatory structures established 
by enabling statutes. 


4. Required a detailed statement about important ele- 
ments of policy without guidance as to the controlling ele- 
ment or the desired decisionmaking result of such state- 
ment.’* 


5. Assumed that it was unnecessary to define ‘‘other 
considerations of national policy.”’ 


No advocate today would urge that all these flaws taken 
together render NEPA unconstitutional. Modern courts, 
respecting the fact, especially in regulatory matters, that 
Congress has legislated, search instead for meaning in 
statutes. Modern advocates, respecting the same fact and 
the course of judicial history, try to assist the courts in 
finding meaning. It is certainly not suggested here that 
NEPA, despite its indefiniteness, cannot be administered. 
It is suggested, however, that the most appropriate means 
by which the indefinite in NEPA can be made definite are 
the actions taken by the administering agencies involved; 
they are certainly most sensitive to the problems of fitting 
these new areas of regulation effectively into existing reg- 
ulatory structures. In order to give maximum effective- 
ness to these means, the courts should allow even more 
discretion to these agencies than it usually does with re- 


128, 1075 as passed by the Senate on July 10, 1969 was not so ambivalent; 
it required a ‘‘finding’’ and not merely a ‘‘detailed statement’’; the former 
word has well-established administrative connotations which the latter phrase 
does not. See notes 17-20 infra and accompanying text. 
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spect to the timing and techniques of compliance,"* simply 
because of the generality of NEPA." To put it another 
way, the application of judicial self-restraint in determin- 
ing the constitutionality of statutes should be matched by 
equal self-restraint in judging the discretion of agencies 
administering a statute that, under doctrines now aban- 
doned, might well have been found to be unconstitutional 


because of indefiniteness.** 


Ir 


THE ATOMIC ENERGY COMMISSION WAS NOT RE- 
QUIRED TO DEMONSTRATE “IMMEDIATE” COMPLI- 
ANCE WITH THE DIRECTIVES OF SECTION 102 
OF NEPA BUT WAS TO ASSIMILATE 
THOSE DIRECTIVES INTO ITS REG- 
ULATORY PROCESS AFTER IT DE- 
TERMINED COMPLIANCE WAS 
“POSSIBLE” 


Petitioners appear to believe that a new licensing proc- 
ess, reflecting the vague and generalized policies of NEPA, 
should spring up overnight: even in an agency which had 
required many years to develop the expert staff and the 
detailed regulations, guidelines and criteria covering the 
pre-existing subjects of regulation; even in an agency 
previously concerned with narrow, novel and highly tech- 

131 is well aceepted that courts should respect the discretion vested in 
administrative agencies, NEC v. United States, 319 U.S. 190, 224 (1943) ; 
AT&T +. United States, 299 U.S. 232, 226 (1936), except where the statute 
involved is very elear and the question posed to the court one of law, Zuber 
+. Allen, 296 U.S. 168, 183 (1969): 


%4In ita generality and vagueness NEPA is in noticeable contrast with 
the Clean Air Amendments of 1970, %4 Stat. 1676 (1970), which set forth 
clearly and in detail a complex: program of Federal-state regulatory ¢o- 
operation and specific deadlines for compliance. 


15 At various times the courts have utilized the doctrine that the defects 
in a statute otherwine unconstitutional could be remedied by administrative 
regulations = as to validate the statote in question, Lichter v. United 
States, 224 US. 742, 778-42 (1948); Yakus v. United States, 321 U.S. 414, 
426 (1944). 
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nical radiological considerations and not with broad stand- 
ards of ‘‘public interest’? and ‘public convenience and 
necessity’? which define the regulatory scope of many other 
Federal administrative agencies. Specifically, the Peti- 
tioners argue that section 102 of NEPA required the Com- 
mission to demonstrate full consideration of all environ- 
mental values in every licensing decision made after Jan- 
uary 1, 1970, the day NEPA became law."* 


It is submitted to the contrary that the provisions of 
NEPA and its legislative history authorized the Com- 
mission to operate under its pre-NEPA procedures until 
such time as the Commission reasonably determined the 
impact of NEPA on its licensing activities and made ap- 
propriate modification in its procedures and staff capa- 
bilities to recognize this impact. In other words, NEPA 
allowed the Commission to act in a quasi-legislative ca- 
pacity and to adopt new rules to be prospectively applied 
in exercising its quasi-judicial responsibilities. 


Petitioners’ contentions stem from their failure to ap- 
preciate the significance of a number of changes in the 
language of S. 1075 prior to enactment as NEPA. S. 1075, 
as reported by the Senate Interior Committee and passed 
by the Senate in July 1969, included in section 102 three 
provisions which related to the responsibility of an agency 
to broaden its consideration of environmental values in 
its decisionmaking.’” Section 102(a) was modified by the 
phrase ‘‘to the fullest extent possible.”’ * Sections 102(b) 
and (c) were not so conditioned, and in addition Section 
102(c) would have required Federal agencies to find, with 


16 Brief for Petitioners at 20, 22-24. 


178, 1075, 91st Cong., Ist Sess. §§ 102(a)-(e) (1969) (as passed by the 
Senate July 10, 1969). 


18 Section 102(n) involved the utilization of an “interdisciplinary ap- 
proach’? in decisionmaking «<which will insure the integrated use’’ of various 
disciplines, Id. 
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regard to proposed ‘‘major Federal actions significantly 
affecting the .- - environment,”’ that: 


(i) the environmental impact of the proposed action 
has been studied and considered; (ii) any adverse en- 
vironmental effects which cannot be avoided by follow- 
ing reasonable alternatives are justified by other stated 
considerations of national policy; (iii) local short-term 
uses of man’s environment are consistent with main- 
taining and enhancing long-term productivity ; and 
that (iv) any irreversible and irretrievable commit- 
ments of resources are warranted.” 


The bill which emerged from conference was not the 
same bill which had passed the Senate five months earlier. 
The requirement that agencies make ‘<findings”’ on ‘‘major 
Federal actions’” was eliminated entirely 7 and the phrase 
“to the fullest extent possible’” was made to modify all 
the section 102 directives (not merely the first one). The 
arguments advanced by Petitioners may correctly reflect 
the original version of S. 1075 but they do not reflect 
the statute itself. 


Section 102 of NEPA includes two directives which ex- 
pressly relate to the manner in which an agency must con- 
duct its decisionmaking functions? NEPA does not, how- 


191d. §102(e). Section 102(b%) directed agencies to ‘¢identify and de- 
selop methods and procedures which will insure that presently unquantified 
environmental amenities and values may be given appropriate consideration 
in decisionmaking. .. .’’ Id. § 102(b). 


29 The neutral requirements that environmental effects be discussed in 
‘‘detailed statements’’ was substituted for the ‘¢findings’’ requirement. 
NEPA § 102(2)(€), 42 U.S.C. $ 4232(2)(C) (Supp. V, 1970). For the legis- 
lative history of this change 4¢¢, ¢.9-, 115 Conc. Rec. $12,111 (daily ed. Oct. 
%, 1969) (remarks of Senator Muskie). 


21 NEPA §§102(2)(A), (B), 42 US.C. §§ 4332(2)(A), (B) (Supp. Vv, 
1970). These subsections are slightly modified versions of sections 102(a) and 
(by of S. 1075 as passed by the Senate in July. In addition to having the 
phrase ‘‘to the fullest extent possible’? modify section 102(2)(B), the provi- 
sion was changed to provide that the procedures are to be developed after con- 
sultation with the Council on Environmental Qualtiy. The version of section 
102(b) of S. 1075 which the Senate conferees agreed to support in October 
would have made these procedures ‘‘yubject to the review and approval’’ of 
the Council. 115 CoxG. REC., supra note 20, at $12,146. 
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ever, distinguish between operational agency functions 
(e.g., the civil works projects of the Corps of Engineers) 
and quasi-judicial functions, that is, the grant of permis- 
sion to private parties to engage in specified activities 
through the issuance of licenses or permits.” The major 
obstacle to complete and immediate execution of those di- 
rectives in the former sphere of activity would be a pos- 
sible lack of expertise. A more difficult problem is pre- 
sented in applying them to the quasi-judicial functions of 
agencies. In that area, the enabling legislation of the 
agency, the complementing, regulations and the APA de- 
lineate the powers and procedures of the agency to make 
rules and grant or deny a license. For agencies with a 
narrow pre-existing mandate such as the Commission, a 
substantive revision in the agency’s regulations, an ex- 
pansion of staff capabilities and possibly additional legis- 
lation could be expected to be necessary before such an 
agency could execute fully those directives. This is true 
because NEPA did not ‘‘amend”’ existing statutory au- 
thorizations, but rather imposed additional responsibilities 
on Federal agencies ** to the extent that the exercise of 
such responsibilities would be ‘‘possible”’ and consistent 
with the goals of section 101(b). The phrase ‘‘to the 
fullest extent possible”? which modifies all the section 102 
directives was intended ‘‘to make it clear that each agency 
of the Federal Government shall comply with the direc- 
tives ... unless the existing law applicable to such agency’ 


operations does not make compliance possible. If this i 


$s 
$ 


22 Senator Jackson indicated in the hearings on S. 1075 that such a distine- 
tion would be appropriate but, unfortunately, this observation was not acted 
upon. Hearings on S. 1075, S. 287, and S, 1752 Before the Senate Comm. on 
Interior and Insular Affairs, 91st Cong., Ist Sess. 117, 121 (1969). 


23<¢The policies and goals set forth in this Act are supplementary to those 
sct forth in existing authorizations of Federal agencies,”’ NEPA § 105, 42 
U.S.C, $4335 (Supp. V, 1970). This section was included ‘‘to give recog- 
nition to the fact that the bill is in addition to, but docs not modify or re- 
peal existing latw."’ 115 Cona. RRC. $17,453 (daily ed. Dec. 20, 1969) (em- 
phasis added), See 8, Rer. No. 91-296, 91st Cong., Ist Sess, 21 (1969). 


1+ 


found to be the case, then compliance with the particular 
directive is not required but the provisions of section 103 
would apply.”” * 


Section 103 of NEPA was directed at agencies such as 
the Commission which had “little or no [pre-existing] 
authority to consider environmental values.’’ * 


Under section 103 an agency is given until July 1, 1971 
to review its administrative and statutory authority ‘‘to 
determine’’ whether there are ‘deficiencies or inconsist- 
encies’’ which prohibit full compliance with NEPA and, 
to the extent that deficiencies in its administrative regula- 
tions or policies “‘are beyond the authority of the par- 
ticular agency to revise,’”** to propose new legislation to 
the President. Therefore, an agency cannot demonstrate 
compliance with the requirements section 102 of NEPA 
which are inconsistent with its pre-existing authority until 
the barriers to such compliance are removed either by 


4115 Coxc. REc., supra note 23, at $17,453 (emphasis added). The House 
conferees state: 


[E]ach agency of the Federal Government shall comply with the direc- 
tives set out in subparagraphs (A) through (H) unless the existing 
law applicable to such agency’s operations expressly prohibits or makes 
fcll compliance with one of the directives impossible. If such is found 
to be the case, then compliance with the particular directive is not im- 
mediately required. 


H. Br. No. 91-765, 91st Cong., Ist Sess. 9 (1969) (emphasis added). 


2115 Coxe. Rrc., supra note 23, at $17,453, $17,458. Section 103 of 
NEPA provides: 

All agencies of the Federal Government shall review their present 
statctory authority, administrative regulations, and current policies and 
procedures for the purpose of determining whether there are any defi- 
ciencies or inconsistencies therein which prohibit full compliance with 
the parposes and provisions of this Act and shall propose to the Presi- 
dent not later than July 1, 1971, such measures as may be necessary 
to bring their authority and policies into conformity with the intent, 
purposes, and procedures set forth in this Act. 


42 US.C. § 4223 (Sapp. V, 1970). 


26115 Coxs. Rxc., supra note 23, at $17,455. 
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agency action through rulemaking with regard to defi- 
ciencies in regulations or policies or by Congressional ac- 
tion through the enactment of new legislation with regard 
to deficiencies in its legislative authorizations. 


The most unusual characteristic of section 103 is that 
Congress, in effect, delegated to the affected agencies the 
responsibility to determine the impact of section 102 on 
their activities rather than resolve this question in the 
statute itself. The reason for adopting this technique, 
of course, was that Congress knew it would be impossible 
to impose new and possibly conflicting responsibilities on 
an agency without thorough consideration of existing 
agency law and the appropriate Congressional committees 
either would not or could not undertake such considera- 
tion.” 


It is especially significant that the section 103 review is 
to encompass ‘‘administrative regulations’’ and ‘‘policies”’ 
as well as statutory authority. Thus, Congress accorded 


weight to the principle that a regulation or established ad- 
ministrative practice (i-e., policy) is in legal effect the 
same as a statute and an agency is required to follow 
them until they are superseded or modified pursuant to 
rulemaking procedures** governed by the provisions of 
the APA.” 


At the time NEPA was passed, the licensing jurisdic- 
tion of the Commission was governed exclusively by the 
provisions of the Atomic Energy Act and was limited ‘‘to 
scrutiny of and protection against hazards from radia- 
tion.’?*® Accordingly, the Commission’s regulations pre- 


27 See Hearings on S. 1075, S. 287, and S. 1752, supra note 22, at 117, 121. 


28 Service v. Dulles, 354 U.S. 363 (1957); United States ex rel. Accardi v. 
Shaughnessy, 347 U.S. 260 (1954); Chapman v, Sheridan-Wyoming Coal Co., 
338 U.S. 621, 629 (1950); McKay v. Wahlenmaier, 96 U.S. App. D.C, 313, 321, 
226 F.2d 35, 43 (1955). 

2 APA $4, 5 U.S.C. § 553 (Supp. V, 1970). 

30 New Hampshire v. AEC, 406 F.2d at 175, 
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cluded consideration of non-radiological environmental 
matters both by the staff in its review of an application 
and by atomic safety and licensing boards in adjudicatory 
proceedings." Thus, not only was the Commission’s ex- 
pertise limited to questions involving radiological hazards, 
but it was required under the Atomie Energy Act and its 
regulations to issue a construction permit or operating 
license upon demonstration by an applicant that the ac- 
tivity in question could be conducted without adverse 
radiological effects and upon satisfying certain other non- 
environmental requirements. For example, with regard 
to the issuance of operating licenses, section 185 of the 
Atomic Energy Act provides: 


[U]pon finding that the facility authorized has been 
constructed and will operate in conformity with the 
application as amended and in conformity with the 
provisions of this Act and of the rules and regulations 
of the Commission, and in the absence of any good 
cause being shown to the Commission why the grant- 
ing of a license would not be in accordance with the 
provisions of this Act, the Commission shall there- 
upon issue a license to the applicant.” 


It was therefore impossible, at the time NEPA became law, 
for the Commission to demonstrate consideration of all 
environmental values in its licensing decisions. Accord- 
ingly, the Commission was not required at the moment 
NEPA became law to comply with those directives of sec- 
tion 102 which relate to an agency’s responsibility to 
broaden its consideration of environmental values in de- 
cisionmaking. Rather, the requirements of section 103 
applied.* 


2110 CFR. Pt. 2, App. A (1970). 
22 42 U.S.C. $ 2225 (1964) (emphasis added). 


22 The Commission was specifically cited as an example of an agency which 
would be required to follow the procedures of section 103. 115 Conc. REc., 
supra note 23, at $17,460. 
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The Commission was, of course, required to comply as 
soon as possible with section 102 of NEPA to the extent 
such compliance was possible. The April version of Ap- 
pendix D responds to that requirement and the June ver- 
sion is a refinement of that initial response.* In these 
‘“cinterim’? guidelines, the Commission implemented sec- 
tion 102(1) of NEPA** by providing for the imposition 
of a condition in construction permits and operating li- 
censes that the licensee or permittee will comply with 
state or Federal standards or requirements for protection 
of the environment. The requirement of section 102(2)(C) 
was also implemented at this time. It was possible for 
the Commission to implement these directives because 
neither involved an expansion of the Commission’s licens- 
ing review.** However, implementation of sections 102(2) 
(A) and (B) which involves such an expansion was, as 
noted above, governed by the requirements of section 103. 


Congress recognized that it might take considerable time 
for an agency with limited pre-existing authority to con- 


34 Id. at $17,453; H. REP. No. 91-765, supra note 24, 9-10. 
3535 Fed. Reg. 5463-64 (1970); 35 Fed. Reg. 859497 (1970). 


36“¢[T Jo the fullest extent possible . . . the policies, regulations, and public 
laws of the United States shall be interpreted and administered in accordance 
with the policies set forth in this Act ....’’ NEPA §102(1), 42 U.S.C. 
§ 4332(1) (Supp. V, 1970). 


37 Section 102(2)(C) of NEPA does not require an agency to demonstrate 
actual consideration of environmental effects associated with the proposed 
‘<major Federal action’’ but rather establishes a procedural requirement that 
an agency discuss the effects of and alternatives to the proposed action and 
make this discussion public. Sce note 20 supra. By so providing, Congress 
assured that even the actions of an agency which would require new legisla- 
tion to broaden its consideration of environmental factors would be subject 
to public scrutiny. The procedures of section 102(2)(C) also assure that 
agencies responsible for environmental protection are informed of the pro- 
posed action so as to enable them to take appropriate action, 115 Cone. 
REc., supra note 20, at $12,111 (remarks of Senator Muskie); 115 Cone. 
REC., supra note 23, at $17,460. The detailed statement procedures can and 
should, of course, be utilized by agencies to demonstrate consideration of en- 
vironmental values when no barrier exists to such consideration. See note 50 
infra and accompanying text. 
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sider environmental values to earry out its responsibilities 
under section 103 and gave such agencies over a year and 
onehalf to revise their administrative authority to reflect 
new subjects of regulation and, if necessary, request new 
legislative authorizations. The Commission had com- 
pleted its statutory review by October but was still con- 
sidering regulatory changes.” The present version of Ap- 
pendix D which implemented sections 102(2)(A) and (B) 
was published in the F ederal Register in December * and 
became effective January 4, 1971, almost seven months 
before the deadline of section 103. 


Even if one assumed that the Commission was a ¢102- 
type’? agency rather than, as has been shown, a ‘103- 


38S, Rep. No. 91-296, supra note 23, at 21. 


39 The Commission sent the following letter to the Council on Environmental 
Quality: 

The Atomic Energy Commission is pleased to report that it has con- 
Queted the review provided for in section 103 of the National Environ- 
mental Poliey Act of 1969, section 2(d) of Executive Order 11514, and 
paragraph 13 of the Council’s Interim Guidelines regarding statements on 
proposed Federal actions affecting the environment, and that it sees 
no need for additional legislative authorization at this time. This con- 
firms advice given by telephone on October 2, 1970, by Mr. Howard 
Shapar, our Assistant General Counsel, Licensing and Regulation, to 
Mr, Timothy Atkeson, your General Counsel. 


As you know, the Commission is presently conducting a rule making 
proceeding for the revision of Appendix D to Part 50 (10 CFR) of its 
regulations. This Appendix D, when finally adopted, will set out the 
manner in which the Commission proposes to exercise its new responsi- 
bilities under the National Environmental Policy Act in its regulatory 
activities. Copies of the proposed policy statement, as well as copies 
of an earlier policy statement on the same subject, have previously been 
furnished to the Council. We have received a number of public comments 
on our proposed policy statement, which are in the process of being 
analyzed. We will, of course, also send you copies of any further doc- 
uments that are proposed for issuance at the conclusion of the pending 
rule making proceeding. 


Letter from Glenn T. Seaborg, Chairman of the Atomic Energy Commission 
to Russell E. Train, Chairman of the Council on Environmental Quality, Oct. 
13, 1970. 


4035 Fed. Reg. 18,469-74 (1970). 
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type’’ agency, section 102 itself includes brakes on im- 
pulsive action with respect to decisionmaking. Section 
102(2)(A) directs agencies ‘‘to the fullest extent possible’’ 
to “‘utilize a systematic, interdisciplinary approach which 
will insure the integrated use of the natural and social 
sciences and the environmental design arts in. . . de- 
cisionmaking.”? In order to implement this directive, an 
agency such as the Commission must first expand its staff 
capabilities and thereby enhance its knowledge of environ- 
mental matters. Certainly such an expansion cannot take 
place immediately. Under section 102(2)(B) agencies must 
“to the fullest extent possible . . . identify and develop 
methods and procedures, in consultation with the Council 
on Environmental Quality ... which will insure that pres- 
ently unquantified environmental amenities and values may 
be given appropriate consideration in decisionmaking along 
with economic and technical considerations.’’ (Emphasis 
added.) This subsection does not require ‘‘instant”’ con- 
sideration of ‘“‘previously unquantified’’ amenities. Rather, 
consideration is to be accomplished through rulemaking 
and cannot take place until after consultation with the 
Council.” 


It is submitted that, in view of the requirements of sec- 
tion 103 and the nature of section 102 directives relating 
to decisionmaking, the timing of the responses made to 
date by the Commission has been reasonable and in ac- 
cordance with the provisions of NEPA.* 


41115 Cong. REc., supra note 23, at $17,455. An earlier version of S. 
1075 would have required the agencies to develop first the procedures and 
then submit them to the Council for approval. See note 21 supra, 


42 Petitioners attempt to argue that Exec. Order No. 11,514, 35 Fed. Reg. 
4247-48 (1970), and Interim Guidelines, Council on Environmental Quality, 
35 Fed. Reg. 7390-93 (1970), support their contention that no transition period 
is allowable under NEPA and, in the alternative, if any transition period were 
allowable it ended on June 1, 1970. Brief for Petitioners at 23-24. Nothing 
in either of these documents, however, supports Petitioner’s assertion. Under 
section 2(d) of the Executive Order the heads of agencies are directed to 
review their existing statutory authority and administrative regulations, 
policies and procedures (including those relating to ‘‘licenses or permits’’) 
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pany 


APPENDIX DIS A REASONABLE IMPLEMENTATION 
OF THE REQUIREMENTS OF NEPA 


NEPA was motivated by a Congressional concern that 
environmental values were, in many cases, not among the 
factors considered by Federal agencies prior to making 
decisions which affected the environment.* Only sections 
102(2)(.A) and (B) of NEPA require ‘*eonsideration”’ of 
environmental values but neither subsection defines the 
manner in which an agency must demonstrate such con- 
sideration or the exact nature of the consideration thereby 
leaving these matters to the discretion of the administer- 
ing agencies." Therefore, if an agency develops proce- 


to identify ‘‘deficiencies or inconsistencies . . . which prohibit or limit full 
compliance’? and report to the Council by September 1, 1970 the ‘¢corrective 
actions taken or planned ... to bring their authority... into conformance’’ 

NEPA. (Emphasis added.) The Executive Order, therefore, clearly 
indieates that agencies could not fulfill the requirements of section 103 
immediately nor could they ignore those requirements. Rather, the Execu- 
tive Order merely required a ‘progress report’’ by September and, by 
utilizing the phrase ‘‘or planned,’’ did not envisage complete implementa- 
tion of all directives at that time and, furthermore, set no deadline for com- 
plete implementation. The Council’s Interim Guidelines were issued pur- 
scant to section 3(h) of the Exeeutive Order which directed the Council to 
‘*[i]ssue guidelines to Federal agencies for the preparation of detailed state- 
ments... as required by section 102(2)(C) of the Act.’’ The Interim 
Guidelines involve only section 102(2)(C) of NEPA and not the other direc- 
tives of section 102 or section 103. As noted above, the detailed statement 
procedures could be implemented notwithstanding the impact of sections 
102(2)(A) and (B) om an agency's decisionmaking process. See note 37 
supra. Paragraph 3 only requires agencies to develop, by June 1, 1970, pro- 
cedures to implement section 102(2)(C) of NEPA. The Commission satisfied 
this requirement in its June version of Appendix D which specified, in greater 
detail than the April Appendix D, the manner in which it would fulfill its 
responsibilities under seetion 102(2)(C) of NEPA. 


42%, Rar. No. 91-296, supra note 23, at 9; 115 Cons. Rec., supra note 20, 
at $12,125-26. 

4 As noted above, S. 1075, as passed by the Senate in July, would have 
required that specific ‘‘findings’” be made on ‘‘proposed major Federal ac- 
tions.’’ The term +¢$ndings’’ has well established administrative connotations 
and, if this provision had been enacted, Federal agencies would have had a 
more clearly defined standard to apply than is the case under NEPA as 
enacted. See notes 17-20 supra and aceompanying text. 
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dures reasonably calculated to insure ‘‘consideration’’ of 
all environmental values cognizable under NEPA in a man- 
ner consistent with the policies and goals of NEPA, a court 
should not set those procedures aside on the grounds that 
the agency could have adopted other procedures which, 
in the opinion of the court, would better accomplish those 
goals or policies.* A court will not set aside an action 
committed to agency discretion unless such action is clearly 
arbitrary and capricious.** 


The December Appendix D represents a reasonable ex- 
ercise of discretion. It insures that all environmental 
values will be considered and accorded recognition by the 
Commission in licensing decisions made in proceedings in 
which the Director of Regulation had not completed his 
review at the time the Appendix was adopted. Part IV 
of this brief will discuss the reasonableness of the Com- 
mission’s decision not to apply the requirements of Ap- 
pendix D to proceedings in which the staff review was 
completed and a notice of hearing issued prior to adoption 
of the December Appendix D.“ 


Petitioners implicitly concede that Appendix D estab- 
lishes procedures by which the Director of Regulation in 
his review of an application will consider all the environ- 
mental effects associated with the issuance of a Hcense or 
permit.** Indeed, Petitioners assume that, prior to any 


45 NBC v. United States, 319 U.S. at 224 (‘It is not for us to say that 
the ‘public interest’ will be furthered or retarded by the [regulations of the 
FCC]’’); AT&T v. United States, 299 U.S. at 236 (‘‘Error or unwisdom is 
not equivalent to abuse [of diseretion]’’). 


46 Dell Publishing Co. v. Day, 113 U.S. App. D.C. 1, 303 F.24 766 (1962). 


47 Although paragraph 11(a) of Appendix D provides that it will only 
apply to hearings noticed after March 4, 1971, the single notice of hearing 
published since adoption of the Appendix authorizes parties to raise paragraph 
11 issues. Notice of Hearing on an Operating License, In re Vermont Yankee 
Nuclear Power Corp., 36 Fed, Reg. 3837-38 (1971). 


48 Potitioners do not concede that the Commission is authorized to deter- 
mine that an adverse environmental effect will not occur if an applicant dem- 
onstrates that he will comply with a state or Federal standard or requirement 
established to protect against such an environmental effect. 
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hearing on a construction permit or operating license (or 
notice of proposed action at the operating license stage), 
the regulatory staff will have considered all environmental 
values and will have determined either that the issuance of 
the license or permit will not cause adverse effects or 
will have reached agreement with the applicant that cer- 
tain modifications or license conditions are necessary to 
protect environmental values.” 


The Petitioners’ assumption is well founded. The pro- 
cedures established under Appendix D for the prepara- 
tion of detailed statements indicate that these procedures 
will be utilized to assure that all environmental values are 
considered by the staff prior to any final action on the 
application” Furthermore, the fact that the staff has 
authority under paragraph 11 of Appendix D to raise an 
environmental issue in a hearing imposes a corresponding 
duty on the staff to consider and, if possible, resolve such 
issues prior to recommending favorable action on an ap- 
plication. If the applicant refuses to accede to a staff 
demand, the staff must raise such an issue in the hear- 
ing as it would if the applicant failed to agree to design 
changes in the reactor determined by the staff to be neces- 
sary to protect the public health and safety. 


The foregoing would appear to provide sufficient grounds 
for the Court to conclude that the Commission had ade- 
quately implemented the requirement of NEPA that all en- 
vironmental values be ‘‘considered.’’ Petitioners argue 
however that, although the Commission has established 
procedures which insure consideration of environmental 
values and which afford any interested person the op- 
portunity for a full evidentiary hearing on NEPA matters 


49 Brief for Petitioners at 15 n.10. 


* E.g., paragraph 5 of the December Appendix provides that the detailed 
statement will include ‘‘a diseussion of problems and objections raised by 
Federal, State, and local agencies and the disponition thereof.’’ 35 Fed. Reg. 
18,472 (1970) (emphasis added). 
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(a requirement nowhere mentioned in NEPA), the Com- 
mission violated NEPA by failing to require that hearings 
on NEPA matters be held absent any contest.” Petitioners 
thus imply that NEPA requires evidentiary hearings on 
every agency decision which may affect the environment 
even though no one has requested such a hearing. Nothing 
in the language of NEPA or its legislative history indicates 
that agencies must embark upon such a sluggish course.” 
Surely, there is no principle of administrative law which 
requires an agency to conduct evidentiary hearings prior 
to making every decision. .As the Court stated in Citizens 
for Allegan County, Inc. v. FPC: ‘‘The precedents estab- 
lish . . . that no evidentiary hearing is required where 
there is no dispute on the facts ....’?** The Commission 


51 Brief for Petitioners at 15-19. A hearing is mandatory under the 
Atomic Energy Act prior to the issuance of a power reactor construction 
permit even though no one requests such a hearing and no contest exists with 
regard to the proposed action. Atomic Energy Act § 189, 42 U.S.C. § 2239 
(1964). Congress established the unique mandatory hearing requirement at 
the construction permit stage in order to have the public informed about the 
then unusual and somewhat mysterious characteristics of nuclear technology. 
See S. REP. No. 1677, supra at 7-9; Hearings on Licensing and Regulation of 
Nuclear Reactors Before the Joint Comm. on Atomic Energy, 90th Cong., Ist 
Sess. 43, 414-15 (1967). A hearing is not mandatory at the operating license 
stage but interested persons can request such a hearing and the Commission 
can order such a hearing on its own motion. [d.; S. Rep. No. 1677, Sith 
Cong., 24 Sess, 7-8 (1962). Generally, no hearing is held at the operating 
license stage unless there is a request for such a hearing after the Director 
of Regulation has issued a notice of proposed action on the operating license 
pursuant to 10 C.F.R. § 2.105 of the Commission’s regulations. For a recent 
example of such a notice see 36 Fed, Reg. 4518-19 (1971). 


52 Also neither section 2(b) of Exec. Order No. 11,514, 35 Fed. Reg. 4247 
(1970), nor section 12 of the Guidelines, Council on Environmental Quality, 36 
Fed. Reg. 1398, 1400 (1971), require agencies to establish such a burdensome 
procedure. On the contrary they direct agencies to ‘‘develop procedures”’ 
which include ‘‘whenever appropriate, provision for public hearings’’ in order 
to ‘‘obtain the views of interested parties.’’ (Emphasis added.) The Com- 
mission has satisfied this directive by giving interested partics an opportunity 
for a hearing. When no one expresses interest in the proposed action from 
the standpoint of environmental values, the Commiasion need not hold an 
evidentiary hearing because such action would not be necessary to ‘‘obtain 
the views of interested partics.’’ 


5134 U.S. App. D.C. 229, 232, 414 P. 24 1195, 1128 (1969). 
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cannot be said ‘‘to avoid’’™ its burden of proof with re- 
gard to NEPA issues by failing to require a hearing board 
to review determinations of the Director of Regulation 
which no one disputes. 


‘A number of Petitioners’ contentions (including the above 
contention) regarding the invalidity of Appendix D involve 
an assumption that the Commission had a duty under 
NEPA to develop procedures which parallel those developed 
under the Atomic Energy Act. Nothing in NEPA sup- 
ports this assumption. Rather, the requirements of the 
‘Atomic Energy Act and its supplementing regulations are 
wholly irrelevant to the issue of whether the requirements 
of sections 102(2)(A) and (B) of NEPA have been ful- 
fled since a different standard applies to consideration 
of environmental matters under NEPA than applies to con- 
sideration of radiological matters under the Atomic Energy 
Act2* NEPA recognizes (and in fact requires) an agency 
to balance competing values in decisionmaking. The Atom- 
ic Energy Act rejects such an approach with regard to 
health and safety matters.” Thus, it is quite understand- 
able that the Commission would have more stringent sub- 
stantive and procedural requirements for health and safety 
matters than for general environmental concerns.* It 
should not be concluded, of course, that the Commission 
will not be diligent in its consideration of environmental 
matters or will not require an applicant to incorporate ad- 
ditional equipment if, in applying the balancing approach 
sanctioned by NEPA, such action is appropriate. The 


“4 Brief for Petitioners at 15. 
2% E.g., Brief for Petitioners at 13-14. 
<4 Petitioners recognize this distinction. Brief for Petitioners at 12-13. 


st Power Reactor Development Co. v. International Union of Electrical 
Workers, 267 US. 396 (1961). 


58 Establishing procedures to protect the public health and safety which 
are more stringent than those established to protect the physical environment 
is not a novel concept in Federal law. See, ¢.9., Clean Air Amendments of 1970, 
84 Stat. 1676 (1970). 
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Court cannot assume, and Appendix D cannot be read to 
imply, that the Commission will not perform these new re- 
sponsibilities in good faith. 


In a more general sense, it must be remembered that the 
Commission’s regulatory program under the Atomic En- 
ergy Act has been evolving and developing over the 
years. The regulatory requirements of the Commission on 
radiological matters are far more detailed today than they 
were five years ago and undoubtedly they will be far more 
detailed five years from now than they are today as the 
judgment of the Commission about such matters continues 
to mature. Similarly, the regulations implementing NEPA 
must be viewed as the first step in a new regulatory pro- 
gram. Undoubtedly, they will be expanded and changed as 
the Commission gains experience in this new field of regu- 
lation and it may be expected that detailed criteria and 
standards will be forthcoming over the next few years. The 
regulations should not be invalidated, however, simply be- 


cause they did not engraft requirements developed over the 
years under another statute or because they are not as de- 
tailed as Petitioners would want them to be. 


As already indicated, the Petitioners would not in any 
event be satisfied with the present Appendix D since it 
does not require the Director of Regulation or a hearing 
board to make an independent evaluation of effects associ- 
ated with environmental values which are protected by 
standards prescribed by other Federal and state agencies. 


The outstanding illustration of this reliance is with re- 
spect to water quality matters which the Commission has 
concluded are governed as a matter of law by the system 
established by section 21(b) of the Federal Water Pollu- 
tion Control Act, as amended (““FWPCA’’).” The Peti- 
tioners reject this conclusion and argue that the Commis- 
sion must assess independently water quality matters and, 


59 Note 48 supra. 
Oo FWPCA §21(b), 33 USCA, §1171(b) (1970). 
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when appropriate, impose conditions more restrictive than 
those which would be controlling under the FWPCA. A 
thorough study of the history of the FWPCA and of NEPA 
will not support Petitioners’ position. 


The FWPCA has established a complex pattern of state- 
Federal cooperation to control water pollution in the na- 
tion’s waters.* The FWPCA was amended in 1965 be- 
cause Congress recognized that the environmental effects 
associated with discharges into the nation’s waters could 
not be effectively handled by enforcement on a case-by- 
case basis and determined that standards should be estab- 
lished to define the permissible uses of the nation’s waters 
from the standpoint of water quality.“ The 1965 amend- 
ments required the states to adopt water quality standards 
which define these uses.* Not only do these standards pro- 
tect the environment but they establish an identifiable re- 
quirement which enables <sindustries ... [to] develop realis- 
tie plans for new plants or expanded facilities, without un- 
certainties about waste disposal limitations which may be 
imposed.”” “ 


Beginning in 1968, Congress considered a number of pro- 
posals designed to assure that Federally licensed activities 
which involved discharges into navigable waters would, in 
fact, comply with applicable water quality standards.” 


Senator Muskie introduced a bill, S. 7, at the beginning 
of the 91st Congress. Unlike bills considered during the 


90th Congress, S. 7 did not authorize the Federal licensing 


«i FWPCA $$ 1, 10, 23 U.S.C. §§ 466, 466g (1964), as amended, (Supp. v, 
1970); FWPCA, § 21, 33 US.C.A. § 1171 (1970). 


62 See, eg, 111 Cosa. REC. 1506 (1965) (remarks of Senator Muskie). 
i FWPCA § 10(¢), 33 T.S.C. § 466g(c) (Sapp. V, 1970). 


4111 Cosa. Exc. 1506 (1965) (remarks of Senator Muskie) (emphasis 
added). 


t B.g., 8. 2525, 90th Cong., 2d Seas, § 11 (1968). 
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agency to resolve the question of whether a licensed activity 
would comply with water quality standards. Rather, it as- 
signed this function to the agencies responsible for enfore- 
ing these standards. The House Public Works Committee 
reported ® a bill (H.R. 4148) on March 25, 1969, after five 
days of hearings, which included requirements similar to 
those of S. 7.% H.R. 4148 passed the House on April 6, 1969, 
prior to Senator Jackson’s one-day hearing on S. 1075. The 
Senate Public Works Committee held 13 days of hearings 
on S. 7 and reported the bill on August 5, 1969. 


Section 11(b) of H.R. 4148 and section 16(c) of S. 7 set 
forth a comprehensive and detailed program designed to 
assure that the discharges into navigable waters from Fed- 
erally licensed activities would not adversely affect the en- 
vironment from the standpoint of water quality. Both bills 
required an applicant to receive a certificate of compliance 
with applicable water quality standards prior to the issu- 
ance of any Federal license or permit. Both bills gave the 
appropriate state agency (and in certain cases the Secretary 
of the Interior) the responsibility to grant or deny the ap- 
plicant’s request for a certificate and, ‘‘by requiring compli- 
ance certification from the water pollution control agency, 

. assign[ed] policing responsibility” with regard to 
to water quality matters ‘‘to those agencies most qualified 
to make an environmental decision’? on such questions 
‘“<and not’? to the Federal licensing agencies.*° Thus, 
the Federal licensing agencies were required to rely upon 
the certifying agency’s determination that the proposed 


66 §, 7, 91st Cong., Ist Sess, § 14(b) (1969) (as introduced Jan. 15, 1969). 
67 H, Rep. No. 91-127, 91st Cong., Ist Sess. (1969). 


68 H.R. 4148, 91st Cong., Ist Sess. § 14(b) (1969) (as reported Mar. 25, 
1969). 


69 S, Rep. No. 91-351, 91st Cong., 1st Sess. (1969). 


70115 Cona. Rxc., supra note 20, at $12,111 (remarks of Senator Muskie) 
(emphasis added). 
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activity would not violate water pollution control stand- 
ards. 

The Senate conferees on S. 1075 were chosen on the same 
day S. 7 was passed by the Senate and returned to the House 
as the Senate version of H.R. 4148. At that time, a number 
of changes in Title I of S. 1075 were announced.* 


Senator Muskie, the floor leader for S. 7, initiated these 
changes because he was concerned that S. 1075 might upset 
the regulatory program evolved under FWPCA and con- 
tinuing to be evolved at that time through the provisions of 
S. 7 Among these changes was the addition of a new 
section in S. 1075 which became section 104 of NEPA. 
This section was ‘‘designed to insure that the provisions 
of law such as section 16(c) of S.7 [are] not affected by 
the requirements of section 102 of S. 1075.’’ ** 

NEPA was enacted before final passage of H.R. 4148. In 
March both houses passed H.R. 4148. A slightly modified 
version of section 16(c) of the Senate-passed bill became 


section 21(b) of the FWPCA when H.R. 4148 was signed 
by the President on April 3, 1970. 


Section 21(b) establishes, a ‘‘specific statutory obliga- 
tion’? that the Commission ‘‘act, or refrain from acting’’* 


11 See Hearings on S. 7 and S. 544 Before the Subcomm. on Air and 
Water Pollution of the Senate Comm. on Public Works, 91st Cong., 1st Sess., 
pt. 4, at 948 (1969) (emphasis added). 

72115 Coxe. Rrc., supra note 20, at $12,109-10. 

73 Id. at $12,110-11. 

41d. at $12,116. See id. at $12,111-14, $12,117. 

75 The language quoted is from section 104 of NEPA, which in its entirety 
provides: 

Nothing in section 102 or 103 shall in any way affect the specific statu- 
tory obligations of any Federal agency (1) to comply with criteria or 
standards of environmental quality, (2) to coordinate or consult with 
any other Federal or State agency, or (3) to act, or refrain from acting 


contingent upon the recommendations or certification of any other Federal 
or State agency. : 


42 USC. § 4224 (Sapp. V, 1970) (emphasis added). 
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(with regard to the environmental effects of discharges in- 
to navigable waters) dependent upon the actions of the ap- 
propriate certifying authority. Thus, by virtue of section 
104, the Commission is discharged of any obligations it may 
otherwise have had under section 102 of NEPA to consider 
the environmental effects of discharges into navigable 
waters and must instead follow the procedures of section 
21(b) with regard to those effects. This does not of course 
‘relieve [the Commission] of its obligations to conform 
with the provisions of sections 102 and 103 which are be- 
yond the sphere of the existing instructions, standards or 
criteria.’’7® Senator Muskie, the sponsor of section 104 of 
NEPA and section 21(b) of the FWPCA, in his introduc- 
tory remarks prior to final passage of H.R. 4148, reaffirmed 
these conclusions.” 


Petitioners seem to believe that section 21(c) of the 
FWPCA indicates a result contrary to that set forth above. 
We are unable, however, to find anything in the language of 
section 21(c) supporting Petitioners’ belief. Section 


21(c) provides that nothing in section 21 is to ““be con- 
strued to limit the authority of any . .. agency pursuant 
to any other provision of law to require compliance with 
applicable water quality standards.” 79 Petitioners do not 
contend, however, that the Commission’s authority under 
NEPA is to ‘“‘require compliance with applicable water 
quality standards.’’ On the contrary, they assert that the 
Commission was given authority to impose such conditions 
as it deemed necessary to protect the environment, not- 
withstanding the fact that the proposed activity would com- 
ply with applicable water quality standards.” 


76.115 Con. REC., supra note 23, at $17,455 (emphasis added). 
77116 Cona. Rec. $4401 (daily ed. Mar. 24, 1970). 

78 Brief for Petitioners at 34 n.26. 

79 FWPOA § 21(c), 33 U.S.C.A. §1171(¢) (1970). 

80 Brief for Petitioners at 34. 
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Just as it has relied on standards developed by other 
agencies for water quality, the Commission has determined 
that, as a matter of discretion, it will rely upon other exist- 
ing or prospective state and Federal standards for the pro- 
tection of the environment. It is not unreasonable for the 
Commission to rely upon standards developed by agencies 
with special expertise in a particular environmental dis- 
cipline * rather than to undermine those standards by ig- 
noring them and imposing whatever requirements the Com- 
mission deemed appropriate. If these standards were ig- 
nored, applicants might not know until the conclusion of 
an adjudicatory proceeding what requirements they were 
expected to meet.* 


States undoubtedly have been slow in developing environ- 
mental protection standards and, until such standards are 
developed, the Commission will determine independently 
what requirements are necessary to protect environmental 
values but by its action the Commission has encouraged 
the states to develop such standards with celerity. In this 


regard the Commission’s action parallels the action which 
Congress has taken in recent years, by the enactment of 
water quality and air quality legislation, to provide impetus 
to the setting of environmental standards by the states. No 
doubt, this impetus will be accelerated when and if legisla- 
tion is enacted to provide for complementing Federal and 
state responsibilities in the siting af electric power plants. 
Legislation of this kind has recently been suggested in a 


1 With the exception of radiologieal environmental effects which are regu- 
lated by the Commission, the states and other Federal agencies are primarily 
responsible for protecting the environment and have developed greater ¢X- 
pertise with regard to non-radiological environmental effects than has the 
Commission whose expertise has been limited to radiological matters. 


82 Standards are developed to define the permissible uses of the environment. 
They enable those subject to them to design their facilities in such a manner 
an to avoid future problems when design modifications are not possible. Impos- 
ing requirements either more or less stringent than a standard would under- 
mine the standard. See note 64 supra and accompanying text. 
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report published in 1970 by the Office of Science and Tech- 
nology in the Executive Office of the President.* 


IV 


THE COMMISSION ACTION IN APPLYING THE REQUIRE- 
MENTS OF PARAGRAPH 11 OF APPENDIX D ONLY 
TO HEARINGS NOTICED AFTER ADOPTION OF 
THE APPENDIX WAS A REASONABLE EXER- 

CISE OF DISCRETION UNDER NEPA. 
ESPECIALLY AS RELATED TO OPER- 

ATING LICENSE PROCEEDINGS 


As shown above, NEPA did not envisage that the Com- 
mission incorporate in its licensing proceedings non-radio- 
logical environmental matters until it had conducted the 
review required by section 103 and adopted regulations 
(after consultation with the Council) expanding the scope 
of its licensing review. The Commission was not, as a mat- 
ter of law, required to promulgate these regulations prior 
to December 1970. On the contrary, if the Commission had 
been less expeditious in its review and in the development of 
regulations, action could possibly have been postponed un- 
til July 1, 1971. A more restrictive view of the require- 
ments of the Atomic Energy Act could even have precluded 
any such action until the enactment of new legislation.“ 
Notwithstanding the sweeping manner in which the Com- 
mission has implemented NEPA, Petitioners neverthe- 
less claim that the Commission was required by NEPA 
to apply the requirement of paragraph 11 of the December 
Appendix D to hearings initiated prior to the adoption of 
the Appendix.* 


83 Energy Ponicy STAFF, OFFICE Or SCIENCE AND TECHNOLOGY, REPORT ON 
ELrorric POWER AND ENVIRONMENT (Ang. 1970). See H.R. 5389, 92d Cong., Ist 
Sess, (1971). 

84In both the April and June versions of Appendix D the Commission 
indicated that it might need to request new legislation as a result of its 
section 103 review. 35 Fed. Reg. 5464 (1970); 35 Fed. Reg. S54 (1970). 
See 115 Cona. REc., supra note 23, at $17,460. 

85 For the reasons described in note 47 supra it is not necessary to discuss 
tho reasonablencas of exempting hearings initiated after the effective date of 
the December Appendix. See note 47 supra. 


The notices of hearing issued prior to Appendix D speci- 
fied the issues to be considered by the atomic safety and 
licensing boards and, in accordance with the regulations 
then in effect, limited the scope of a board’s inquiry to those 
subjects properly cognizable under those regulations. If 
the requirements of the December Appendix had been ap- 
plied to these hearings, the Commission would have had to 
re-notice them in order to enable the boards to expand the 
issues beyond those originally noticed and to give notice to 
the public that non-radiological environmental issues could 
be considered in the hearings. The staff review of these 
applications, which concluded prior to the notices of hear- 
ing and involved consideration of the radiological effects 
of the proposed action ( although detailed statements had 
been prepared in accordance with section 102(2)(C) of 
NEPA), might have been inadequate to support findings on 
new issues. The staff would have been required to review 
once more all of these applications in order to take a posi- 
tion on issues not previously considered and to determine 
whether it should raise new issues itself. The applicants 
would have been required to prepare a case to support 
findings not required at the time the hearings were 
noticed. The boards would have had to consider these 
new issues in the hearings and reflect them in their initial 
decisions. All this would have had to occur prior to the 
issuance of any license or permit. Such action would 
undoubtedly have disrupted completely the hearings, would 
have considerably delayed the possible issuance of the li- 
censes and permits involved, and would have imposed 
a serious additional burden on the staff and hearing boards 
in the exercise of their functions. Finally, the element of 
‘“‘surprise”” attendant upon such new requirements would 
have been patently unfair to applicants striving to satisfy 
the Commission’s requirements on the basis of then exist- 
ing regulations. 

It was reasonable therefore for the Commission to dis- 
tingnish between those proceedings in which the staff re- 

i Juded and a notice of hearing issued and 


those proceedings under staff review at the time the Com- 
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mission expanded the scope of its licensing review. Failing 
to give effect to this distinction would constitute, in a very 
real sense, a retroactive application of the new require- 
ments. While it is not suggested that, as a matter of law, 
the Commission could not have applied these new require- 
ments to hearings in progress, the Court should accord 
weight to the well-established rule that regulations should 
be applied prospectively; and therefore conclude that it 
was not an abuse of discretion to limit the application of 
Appendix D to notices of hearings issued after its adoption. 


The Commission’s refusal to apply the requirements of 
paragraph 11 of Appendix D to hearings pending at the time 
of the adoption of Appendix D was particularly appropriate 
with regard to hearings on operating licenses. 


The Commission could not, in implementing regulations 
pursuant to NEPA, create a situation which would frus- 
trate the very goal NEPA was designated to achieve. 
Therefore, in exercising its rulemaking functions under 
NEPA, the Commission was required to balance competing 
values to assure that its regulations would on the whole be 
compatible with the goal of environmental quality as that 
term is broadly defined by NEPA.” 


The environmental values cognizable under NEPA em- 
brace ‘the total environmental needs of man—ethical, 
aesthetic, physical, and intellectual as well as economic 

..2788 The need for power is one of these values. Any 


86 Greene v, United States, 376 U.S. 149, 160 (1964); Lockheed Aircraft 
Corp. v. United States, 426 F.2d 322, 327-28 (Ct. Cl. 1970). 


87NEPA does not, of course, distinguish between rulemaking and adjudi- 
cation in its use of the word ‘‘decisionmaking.’? See note 9 supra. 


88115 CONG. REC., supra note 20, at $12,131. Section 101(a) of NEPA 
declares a general policy ‘‘to foster and promote the general welfare, to create 
and maintain conditions under which man and nature can exist in productive 
harmony, and fulfill the social, economic and other requirements of present 
and future gencrations of Americans.’’ 42 U.S.C. §4331(a) (Supp. V, 1970). 
Section 101(b)(5) of NEPA declares that ‘‘high standards of living and a 
wide sharing of life’s amenitics’’ are clements of this policy. 42 U.S.C. 
§ 4331(b)(5) (Supp. V, 1970). ‘A public policy for the environment 
basically is not a public policy for those things out there [the ‘natural’ 
environment]. It is a policy for people.’’ Hearings on S. 1075, S. 287, and 
S. 1758, supra note 22, at 118 (emphasis added). 
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decision by an agency which would jeopardize meeting this 
need could have serious environmental consequences to man. 
As the FPC stated in a recent case: 


It is beyond dispute that electrical energy is the life- 
line of the city. Without it, no water could be pumped 
in many of its multi-storied buildings, subways and 
elevators could not operate, its refrigeration and food 
storage facilities would collapse, its streets would be- 
come dark and dangerous, its commerce stagnant, and 
the very health, safety and welfare of its occupants un- 
tenable... The Northeast blackout in November 
1965—affecting about 30 million persons in six states 
and in Canada—was a spectacular reminder of how 
vital an uninterrupted flow of electric power is to their 
safety, defense, health and convenience.” 


Jeopardizing the supply of electric power could also have 
adverse consequences to the natural environment. Hlec- 
tricity is pollution free at the point of use and therefore 
is inereasingly being used as an energy source by a number 


of industries whose activities would otherwise result in 
emission of large quantities of air pollutants as a result of 
burning fossil fuels. Without an adequate supply of elec- 
tricity many industries presently creating serious air pol- 
lution problems could not convert to electric powered in- 
dustrial processes and those presently using electricity 
would have to revert to the use of fossil fuels. Elec- 
tricity is also used by industry and government to operate 
a number of devices which eliminate and control various 
forms of pollution. Finally, the availability of new gen- 
erating capacity will enable utilities to retire old fossil-fired 
plants which are unacceptable both from the standpoint of 
reliability and pollution. 


The Commission decided not to apply the requirements 
of paragraph 11 to operating license hearings initiated prior 


80 Consolidated Edison Co., No. 584 (FPC, Aug. 19, 1970), 1 Env. L, Rep. 
1526, 1533 (1970). 


Id, at 1522. 
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to adoption of Appendix D in order to avoid delay in “the 
operation of nuclear power plants urgently needed to meet 
the national requirements for electric power.”?* In con- 
sidering the reasonableness of this decision, we wish to call 
to the attention of the Court certain factors common to the 
affected operating license proceedings: 


1. The facilities involved were constructed or construc- 
tion was substantially completed at the time the December 
Appendix D was published and are capable of producing a 
large quantity of electric power. 


2. The applications for licenses in these proceedings were 
filed a number of years before NEPA became law and the 
Commission had issued permits authorizing the construc- 
tion of these facilities prior to passage of NEPA. For ex- 
ample, in the case of the Indian Point 2 proceeding, the 
application for licenses was filed December 1965 and the 
construction permit was issued October 1966. 


3. These hearings were initiated after an extensive re- 
view of the radiological effects of operation by the regula- 
tory staff. In the Indian Point 2 proceeding, the review by 
the staff of the radiological effects of operation created 
a voluminous licensing record comprising over 6,000 pages 
of technical information supporting Con Edison’s posi- 
tion that operation of the facility would not present a radia- 
tion hazard or have adverse radiological effects on the 
environment. 


4, Before these facilities can operate the radiological con- 
sequences of operation will be thoroughly explored in these 
hearings and, notwithstanding the need for power, these 
facilities will not be allowed to operate if operation would 
create radiation hazards. Also, the water quality aspects 
of the discharges from these facilities will be governed by 
the provisions of section 21(b) of the FWPCA.* Further- 


9135 Fed. Reg. 18,470 (1970). 
927d. para. 14 at 18,474. 
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more, a license condition will require compliance with state 
and Federal standards or requirements for the protection 
of the environment.”* 


Petitioners do not seriously contend that the Commission 
was in error in determining that the facilities involved in 
these hearings are urgently needed to meet the power re- 
quirements of the nation. Nor do they contend that the 
Commission should ignore this fact in exercising its re- 
sponsibilities under NEPA. Nor do they contend that ex- 
panding the issues in these hearings would not delay the 
issuance of the licenses involved and thereby delay the time 
by which these facilities could produce power to meet the 
demand. They nevertheless ignore the authority of the 
Commission to consider the environmental consequences of 
such delay in determining the requirements of regulations 
established pursuant to NEPA. 


The Commission, in developing Appendix D, had to bal- 
ance the potential benefits accruing to the public by allow- 
ing new issues to be litigated in these operating license 
hearings against the consequences to the public of delay 
in operation occasioned thereby. The Commission deter- 
mined that, on balance, the regulations would be more com- 
patible with environmental quality considerations if delay 
were minimized. An expansion of issues in these proceed- 
ings might not have led to greater environmental protec- 
tion. For example, consideration of alternatives was ef- 
fectively foreclosed as construction of the facilities neared 
completion. Moreover, delay might have caused an adverse 
effect on the total human environment for the reasons al- 
ready noted. The Court therefore should find that the 
Commission action with regard to these operating license 
hearings was a valid exercise of discretion under NEPA. 


—’ 


93 Id. para. 11(e). 
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CONCLUSION 


The Commission has developed a reasonably phased re- 
sponse to date with the requirements of NEPA when meas- 
ured by the discretion left to it under the statute and by 
the radical changes required in the content and procedure 
of its pre-existing regulatory process. Whether or not the 
Commission attaches to particular actions taken by it the 
particular significance and meaning attributed to them in 
this brief, the fact remains that the actions taken are con- 
sistent with the interpretations offered herein and should 
be judged accordingly. The limited exception set forth 
in the present Commission regulations is justifiable and 
is consistent with a reasonably phased response, especially 
as applied to operating license proceedings in progress. 
However, even the present regulations should not be 
weighed by the Court as the ultimate response to NEPA 
but as a major step forward to be followed by more de- 
tailed requirements as experience accumulates and staff 
expertness increases. 


In the final analysis, the Court should cut through the 
semantic thickets in which arguments and counter-argu- 
ments about the meaning of NEPA are entangled and 
make a judgment about a more general question: When 
a sweeping statute specifies no period for compliance and 
radically affects the regulatory process of an agency sub- 
ject to the Administrative Procedure Act, is eleven months 
a reasonable period for that agency to evaluate and to 
incorporate in its licensing process substantial new sub- 
jects of regulation with a proviso that some requirements 
are to have limited application to proceedings in progess? 


The answer to the foregoing question under the cir- 
cumstances posed in this proceeding is, we submit, affir- 
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mative and accordingly this Court should uphold the Com- 
mission rules and regulations issued to date under NEPA. 
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ISSUE PRESENTED 


Are the environmental protection procedures adopted by 
the Atomic Energy Commission in Appendix D of 10 CFR 
Part 50 within the bounds of reasonable administrative judg- 
ment concerning implementation of the Commission’s re- 
sponsibilities under the National Environmental Policy Act? 


STATEMENT PURSUANT TO RULE 8(@) 


There is also pending before this Court another case, 
Calvert Cliffs Coordinating Committee, Inc. v. United 
States Atomic Energy Commission (No. 24,839), that in 
part involves a challenge to Appendix D. Accordingly, on 
February 12, 1971, Judge Wright (Acting Chief Judge) 
ordered that case and this proceeding to be set down for 
argument on the same day and before the same division of 
the Court. 

We take no position one way or the other on the particu- 
lars of that case. Rather our concern is only with the suffi- 
ciency and validity of the Commission’s regulations and 
practice in general. 


REFERENCE TO RULINGS 


At issue here is the validity of the Atomic Energy Com- 
mission’s rule-making in 10 CFR Part 50, Appendix D, 
adopted December 3, 1970, and published in the Federal 
Register the next day (35 Fed. Reg. 18469). 


2 
STATEMENT OF THE CASE 


Recent legislative enactments have brought far-reaching 
changes in the AEC process of licensing and regulating 
nuclear power plants. Under the impetus of the National 
Environmental Policy Act of 1969 (NEPA), signed by the 
President on January 1, 1970 (Public Law 91-190),* the 
Commission began taking steps to expand and intensify its 
procedures for the protection of the environment, so far as 
it might be affected by nuclear power plants. In light of the 
difficulties of developing environmental protection proce- 
dures that are responsive to the diverse national and local 
policies at stake and that are, at the same time, adminis- 
tratively viable, the Commission moved with notable speed 
to final Appendix D rule-making on December 3, 1970, less 
than a year after the effective date of NEPA. 

On April 2, 1970, the AEC published its interim policies 
and procedures for the implementation of the Act (35 Fed. 
Reg. 5463). After the April 3, 1970, signing of the Water 
Quality Improvement Act of 1970, and the May 12, 1970, 
publication of interim NEPA guidelines by the Council on 
Environmental Quality, the Commission published on June 
3 a proposed revision of its procedures designed to take into 
account these two developments (35 Fed. Reg. 8594). 

In response to the proposed revision, many parties, Peti- 
tioners included, submitted to the AEC their suggestions as 
to what should be included in Appendix D. After careful 
consideration of these numerous and often conflicting com- 
ments, the AEC published on December 4 a revised Ap- 
pendix D, entitled “Statement of General Policy and Proce- 
dure: Implementation of the National Environmental 
Policy Act of 1969 (Public Law 91-190)” (35 Fed. Reg. 
18469). Petitioners, finding that the Commission had not 


242 U.S.C. §§ 4321 et seq. (Supp. 1970). 
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wholly accepted their view of what Appendix D ought to 
be, brought the present action in the hope that this Court 
would itself determine the substance of AEC procedures 
and compel the Commission to accede to all of Petitioners’ 
desires about the contents of the Appendix. 


STATUTE AND REGULATIONS INVOLVED 


The National Environmental Policy Act of 1969 (Public 
Law 91-190) is set forth in the Addendum to the Peti- 
tioners’ briefs. The pertinent AEC regulations, 10 CFR 
Part 50, Appendix D, appear in the Petitioners’ Joint Ap- 
pendix, Vol. I, at 5. 
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ARGUMENT 


The following discussion is in two parts: first, an analysis 
showing that Appendix D is a reasonable implementation of 
the Commission’s responsibilities under NEPA and, second, 
a detailed refutation of Petitioners’ specific allegations of 
error. The discussion in Part II will necessarily draw upon 
the basic analysis in Part I. 


PART I 
A. The National Environmental Policy Act 


A clear understanding of what NEPA does and does not 
do is essential to this case. The salient characteristic of the 
Act is its generality. NEPA’s underlying concept—reflected 
in both its language and legislative history—is the establish- 
ment of an ongoing national policy for the protection and 
improvement of the environment. With the exception of one 
mandated procedure,’ the Act was not written to specify the 
precise methods by which the Atomic Energy Commission, 
or any other federal agency, is to realize the statutory objec- 
tives. Rather, NEPA is a strategic order to federal agencies 
that defines the Nation’s long-term environmental goals and 
certain broad steps that must be taken to realize them, while 
leaving to each agency tactical freedom and responsibility 
of action on its own front. The thrust of the Act is to en- 
sure, and to set broad guidelines for, the continuing evolu- 
tion of federal action to safeguard the environment. NEPA, 


2 Section 102(2) (C) specifies the contents of the detailed statement 
to be prepared on any major federal action significantly affecting the 
environment. But no other provision of NEPA details the methods by 
which an agency is to protect the environment. Section 103 does set 
a July 1, 1971, deadline for each agency's review of its authorizing 
legislation, policies and procedures for inconsistencies with NEPA. The 
way in which the review is to be conducted, however, is left to the 

's discretion. 
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accordingly, cannot be read as a precise and rigid directive 
to the AEC to do specific things in prescribed manners by 
preordained deadlines.” The Act, rather, is more in the pro- 
gressive and evolutionary tradition of antitrust law. 

The broad policy declarations and flexible implementing 
provisions of the Act recognize that environmental protec- 
tion is a complex process about whose mechanics even the 
experts often disagree. It follows that agency procedures to 
implement NEPA could not be brought into existence at the 
signing of the bill, and that, once established, they must 
constantly be reviewed and amended to take account of 
changing environmental conditions. Thus NEPA in its in- 
troductory statement of purpose speaks of an evolutionary 
process: “The purposes of this Act are: To declare a na- 
tional policy which will encourage productive and enjoyable 
harmony between man and his environment; to promote 
efforts which will prevent or eliminate damage to the en- 
vironment and biosphere and stimulate the health and wel- 
fare of man; to enrich the understanding of the ecological 
systems and natural resources important to the Nation . . . se 
(Emphasis added.) The Act’s legislative history makes clear 
that NEPA is a statement of policy broad and flexible 
enough to be applicable to the full range of mission-oriented 
federal agencies and to allow them the discretion necessary 
if their procedures are to be responsive to changing en- 
vironmental conditions. 

Against this background, it will be helpful to consider 
briefly the Act’s basic provisions. There are six. 


2 With the exception of the July 1, 1971, limit of § 103. 

‘The Senate Committee Report describes NEPA as “{a] statement 
of national policy for the environment . . . in large measure concerned 
with principle rather than detail; . . . an expression of broad national 

als rather than narrow and specific procedures for implementation.” 
S. Rep. No. 91-296, 91st Cong., Ist Sess. (1969) at 9; see also id. at 
18; 115 Cong. Rec. 29056 (1969) (Sen. Jackson). 
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(1) NEPA in § 101 begins with a “Declaration of Na- 
tional Environmental Policy,” stating that “it is the con- 
tinuing policy [and responsibility] of the Federal Govern- 
ment, in cooperation with State and local governments, and 
other concerned public and private organizations . . . to us€ 
all practicable means, consistent with other essential con- 
siderations of national policy, to improve and coordinate 
Federal plans, functions, programs, and resources” to realize 
certain environmental ends. 

(2) In § 102 “Congress authorizes and directs that, 
to the fullest extent possible . . . the policies, regulations, and 
public laws of the United States shall be interpreted and 
administered in accordance with the policies set forth in 
this Act.” 

(3) Also in § 102, all federal agencies are directed to 
take certain environmental protection steps. With the ex- 
ception of the contents of the detailed statement regarding 
the environmental impact of major federal actions signifi- 
cantly affecting the environment, however, the procedures to 
be followed by each agency in taking these steps are left to 
its discretion. For example, each agency is generally in- 
structed to “identify and develop tnethods and procedures, 
in consultation with the Council on Environmental Quality 
_.., which will insure that presently unquantified environ- 
mental amenities and values may be given appropriate 
consideration in decisionmaking . . . .”* 

(4) NEPA provides in § 103: 


“All agencies of the Federal Government shall re- 
view their present statutory authority, administrative 
regulations, and current policies and procedures for the 
purpose of determining whether there are any de- 
ficiencies or inconsistencies therein which prohibit full 


* Section 102 provides what were termed “action-forcing procedures.” 
S. Rep. No. 91-296, supra, at 19. 
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compliance with the purposes and provisions of this 
Act and shall propose to the President not later than 
July 1, 1971, such measures as may be necessary to 
bring their authority and policies into conformity with 
the intent, purposes, and procedures set forth in this 
Act.” 


NEPA therefore envisions an initial transition period for its 
implementation that runs until July 1, 1971. During that 
period each federal agency will (a) evaluate its policies 
and procedures in light of NEPA’s objectives, (b) adopt 
policies and procedures to realize the statutory ends to 
the extent permitted by other federal statutes, and (c) 
so far as the agency believes that present laws prevent the 
attainment of those ends, recommend remedial measures 
to the President. 
(5) The Act states in § 104: 


“Nothing in Section 102 or 103 shall in any way affect 
the specific statutory obligations of any Federal agency 
(1) to comply with criteria or standards of environ- 
mental quality, (2) to coordinate or consult with any 
other Federal or State agency, or (3) to act, or refrain 
from acting contingent upon the recommendations or 
certification of any other Federal or State agency.” 
Clearly, NEPA does not authorize the AEC, or any other 
agency, to set aside the rulings of other agencies concerning 
issues within their jurisdiction. 

(6) In $§ 201-204, NEPA establishes the Council on 
Environmental Quality, charged with overseeing the process 
by which agencies implement NEPA. Thus, the Council 
assists the President in preparing an annual Environmental 
Quality Report that, inter alia, presents “a review of the 
programs and activities (including regulatory activities) of 
the Federal Government . . . with particular reference to 
their effect on the environment and on the conservation, 
development and utilization of natural resources; and... a 
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program for remedying the deficiencies of existing programs 
and activities, together with recommendations for legisla- 
tion.” § 201-° Similarly, the Council has as its “duty and 
function . . . to review and appraise the various programs and 
activities of the Federal Government in the light of the 
policy set forth in title I of [NEPA] for the purpose of deter- 
mining the extent to which such programs and activities are 
contributing to the achievement of such policy, and to make 
recommendations to the President with respect thereto.” 
§ 204(3). The Council, in short, is the mechanism estab- 
lished by NEPA to review, and submit recommendations 
concerning, the adequacy of the evolutionary process by 
which federal agencies adjust their policies and procedures 
to protect the environment. 

In its role as NEPA overseer for the President and Con- 
gress, the Council has had occasion to issue guidelines on 
how agencies are to prepare the § 102(2)(C) detailed 
statements on major federal actions significantly affecting 
the environment. Though § 102(2) (C) is the only NEPA 
provision that attempts to prescribe a specific procedure to 
be followed by an agency, it is significant that the Council’s 
second set of proposed guidelines required almost three full 
pages in the Federal Register (36 Fed. Reg. 1398). Even 
the most detailed of the NEPA provisions obviously leaves 
much to further definition.” It is important to note also that 
the only general directives issued by the Council have con- 
cerned the detailed statements. The agencies have been 
left to structure their own responses to the more abstract 


* The President’s annual report and recommendations are intended 
to be “the vehicle for oversight hearings.” 115 Cong. Rec. 40925 
(1969) (Rep. Dingell) . 

7 The general terms in which much of NEPA is written was noted 
by one congressman during debate on the conference report. He ob- 
served that “ nable minds could come to different conclusions 
about this legislation because it is so loose and ambiguous.” 115 Cong. 
Rec. 40927-928 (1969) (Rep. Galifianakis) . 
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provisions of § 102. Finally, it is well to remember that the 
Council is still in the process of developing final procedures 
on even the detailed statements. Its interim guidelines 
were published on May 12, 1970 (35 Fed. Reg. 7390), 
followed by proposed guidelines on January 28, 1971 (36 
Fed. Reg. 1398).° In keeping with the language of NEPA 
and the congressional history underlying its adoption, the 
step-by-step approach of the Council in its progress toward 
the adoption of final guidelines confirms that the Act em- 
bodies general policies, leaving the details of implementa- 
tion largely to agency discretion, to be initiated during a 
reasonable transition period and thereafter matured in a 
continuing process of review and reevaluation. Appendix 
D, for example, will undoubtedly be refined by the AEC’s 
ongoing administrative consideration. 


B. AEC Discretion to Determine its 
Procedures for Implementing NEPA 


In carrying out its obligations under NEPA, the AEC 
in its discretion could have travelled much of the route urged 
by Petitioners. But it was not compelled by the Act to do so. 
There is more than one road to Rome. And ali that NEPA 
requires is that the AEC, and other federal agencies, follow 
one of them. As the AEC stated in its comments to re- 
vised Appendix D, the procedures adopted there express “a 
reasonable, although not necessarily the only possible, tech- 
nique of implementing the goals set forth in the Act” (35 
Fed. Reg. 18471). 

It is not for Petitioners or the courts to impose on the 
Commission any particular route simply because they be- 
lieve that the road chosen by the AEC is not the most de- 
sirable. The law in this regard is firmly settled, and was well 


8 The AEC acted with greater dispatch, issuing Appendix D in final 
form by early December 1970. 
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stated in American Power @ Light Co. v. SEC, 329 US. 
90, 112 (1946): “It is a fundamental principle . . . that 
where Congress has entrusted an administrative agency with 
the responsibility of selecting the means of achieving the 
statutory policy ‘the relation of remedy to policy is peculiarly 
a matter for administrative competence.’ ” With the excep- 
tion of § 102(2) (C) regarding the contents of detailed en- 
vironmental statements, NEPA simply describes statutory 
policies and broad implementing steps, leaving to the 
agencies the responsibility of selecting the means of achiev- 
ing those policies and taking those steps. 

The language of the Supreme Court in Phelps Dodge 
Corp. v. NLRB, 313 US. 177, 194 (1941) (emphasis 
added) makes clear that under such circumstances agency 
discretion is broad: 


“Congress . . . [left] the adaptation of means to end to 
the empiric process of administration. The exercise of 


the process was committed to the Board, subject to lim- 
ited judicial review. Because the relation of remedy to 
policy is peculiarly a matter for administrative compe- 
tence, courts must not enter the allowable area of the 
Board’s discretion and must guard against the danger 
of sliding unconsciously from the narrow confines of 
law into the more spacious domain of policy.” 


Again, the Justices stated in Udall v. Tallman, 380 USS. 1, 
16 (1965) : 


“When faced with a problem of statutory construction, 
this Court shows great deference to the interpretation 
given the statute by the officers or agency charged with 
its administration. ‘To sustain the Commission’s appli- 
cation of this statutory term, we need not find that its 
construction is the only reasonable one, or even that it 
is the result we would have reached had the question 
arisen in the first instance in judicial proceedings.’ er 


And in Norwegian Nitrogen Products Co. v. United States, 
288 U.S. 294, 315 (1933), the Court stressed the “peculiar 
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weight [to be given administrative practice] when it in- 
volves a contemporaneous construction of a statute by the 
men charged with the responsibility of setting its machinery 
in motion, of making the parts work efficiently and smoothly 
while they are yet untried and new.” 

To straitjacket the AEC by judicial action as it attempts 
to set its NEPA machinery in motion and make “the parts 
work efficiently and smoothly while they are yet untried 
and new” could result in less, not more, environmental pro- 
tection. Deference to agency discretion in circumstances 
such as these is premised on the reality that the administra- 
tors themselves are generally the persons best equipped 
technically and politically to design means effective for 
achieving statutory ends. Moreover, administrators are far 
abler to adapt procedures promulgated in their discretion, 
should changed conditions so dictate, than they are able to 
set aside procedures mandated by a court. Until the prac- 
tical requirements of environmental protection become much 
clearer than they are now, courts should remain reluctant 
to freeze agency practice by prescribing specific procedures. 

Finally, it is important that Congress established a non- 
judicial procedure for overseeing compliance with NEPA by 
federal agencies. The Council on Environmental Quality 
issues guidelines for other federal agencies to follow in im- 
plementing the Act, and it reviews their activities, reporting 
to the President as to their adequacy. He in turn may effect 
needed changes through suggestions to the agencies or 
through reorganization or consolidation of agencies. The 
President can also recommend additional legislation to im- 
plement NEPA where needed. Barring complete refusal 
by an agency to recognize its obligation to act under NEPA 
or its adoption of blatantly irrational procedures, it is 
doubtful that Congress intended the courts to have any role 
in the definition of NEPA procedures at least until after 
July 1, 1971, the time set in § 103 for the expiration of an 
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initial period of administrative adjustment and review. Cer- 
tainly during the first few years of NEPA’s implementation, 
the Council, more than the courts, is the appropriate body 
to which any objection as to the adequacy of Appendix D 
should first be addressed. 


C. The Reasonableness and Adequacy of 
the AEC’s Discharge of its NEPA Responsibilities 


The Commission has exercised its discretion under NEPA 

to establish procedures ensuring that environmental values 
are taken into account in its licensing determinations. Ap- 
pendix D, in conjunction with pre-existing AEC. environ- 
mental practices, constitutes a reasonable discharge of the 
Commission’s NEPA responsibilities. Contrary to Peti- 
tioners’ suggestion, nuclear powcr plants are not being 
licensed without consideration of their environmental im- 
pact. 
It will be helpful to describe in some detail the Commis- 
sion’s environmental protection procedures. Each applicant 
for a permit to construct a nuclear power plant is required 
by paragraph 1 of Appendix D to submit with its applica- 
tion 150 copies of an environmental report that discusses the 
factors detailed in § 102 (2) (C) of NEPA: 


“(a) The environmental impact of the proposed action, 
(b) Any adverse environmental effects which cannot 
be avoided should the proposal be implemented, 

(c) Alternatives to the proposed action, 

(d) The relationship between local short-term uses of 
man’s environment and the maintenance and en- 
hancement of long-term productivity, and 

(e) Any irreversible and irretrievable commitments of 
resources which would be involved in the pro- 
posed action should it be implemented.” 


After receiving the applicant’s environmental report, 
the AEC regulatory staff analyzes it and prepares a draft 
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detailed statement of environmental considerations. App. D 
at J 3.” The Commission then sends a copy of the applicant’s 
report and of its own draft statement to those federal 
agencies designated by the Council on Environmental Qual- 
ity as having “ ‘jurisdiction by law or special expertise with 
respect to any environmental impact involved’ or as ‘author- 
ized to develop and enforce environmental standards’ as the 
Commission determines are appropriate.” These agencies 
are requested to comment on the report and the draft state- 
ment within 30 days, though the AEC may extend that pe- 
riod for good cause. App. D at { 3. The Commission also 
publishes in the Federal Register a notice of the availability 
to the public of the report and the draft statement, and it 
sends a copy of the application to an appropriate official of 
the State in which the proposed facility would be located. 
The summary notice requests that comments from “State 
and local agencies of any affected State (with respect to 
matters within their jurisdiction) which are authorized to 
develop and enforce environmental standards” be received 
within 60 days, or such longer period as the Commission 
determines to be practicable. App. Dat f +. 

After receiving comments from the federal and state 
agencies mentioned above, the AEC regulatory staff pre- 
pares a final detailed statement on environmental consid- 
erations, including “a discussion of problems and objections 
raised by Federal, State, and local agencies and the disposi- 
tion thereof.” App. D at 1 5. Thus, it is clear that the staff's 
detailed statement will indicate the resolution of any en- 


° In draft guidelines for an applicant's environmental statement issued 
March 9, 1971, the AEC indicated that its draft detailed statement 
will not be prepared until the “regulatory staff is satisfied that the 
applicant's Environmental Report, including any amendments result- 
ing from the staff review, presents a reasonably complete and accurate 
discussion of the environmental aspects of the proposed facility.” AEC 
Press Release No. 0-31. 
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vironmental problem identified, or the procedure to be fol- 
lowed in resolving it. 

The Commission then sends the final detailed statement 
to the Council on Environmental Quality, together with 
copies of the applicant’s environmental report, the regu- 
latory staff's draft detailed statement, and the comments re- 
ceived from federal, state and local agencies. Copies of 
such reports, draft statements, comments and final state- 
ments are also made available to the public and “accompany 
the application through the Commission’s review processes.” 
App. D at J 7. After each detailed statement is prepared, 
a notice of its availability is published in the Federal Regzs- 
ter. Id. Similarly, the notice of hearing makes clear that 
nonradiological environmental issues may be raised during 
the hearing.” 

After the lengthy process of environmental analysis and 
review has culminated in the staff's final detailed statement, 
the environmental issues raised by the proposed facility 
should be well defined. By the same token, after the exten- 
sive notice given to governmental officials and the public 
concerning the availability of the applicant's and staff’s re- 
ports and of the ensuing public hearing at which environ- 
mental issues may be raised, any persons or agencies in- 
terested in the environmental impact of the proposed facility 
will have been alerted, and given ample opportunity to take 
whatever steps in whatever forum they may deem appro- 
priate for the particular issue.” 


29 See note 16 infra. 

*2 As pointed out below at 33-42, where other agencies, federal or 
state, have jurisdiction over certain nonradiological aspects of a 
plant’s operations, such as thermal discharges, the Commission has 
rightly taken the position that it has no authority under NEPA to 
preempt that agency’s authority. Accordingly, on issues where other 
federal or state standards are applicable, the only open question at 
the hearing is whether or not the plant is capable of meeting those 
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Any party to a proceeding for the issuance of a construc- 
tion permit “may raise as an issue in the proceeding whether 
the issuance of the permit . . . would be likely to result in a 
significant, adverse effect on the environment.” App. D at 
{ 11(a). When a party raises such an issue, the applicant’s 
environmental report and the staff’s detailed statement are 
offered in evidence. The atomic safety and licensing board 
will then resolve any matters in controversy among the 
parties with regard to the issue. If necessary, the permit will 
be denied or conditioned to protect environmental values. 
App. D at {| 12. The ease of intervention in an AEC licens- 
ing proceeding” makes frivolous any objection by a non- 
intervenor that the proceeding has not considered an issue 
he feels should have been publicly treated. The regulatory 
staff, of course, will raise during a hearing any issues that it 
believes the applicant has not adequately met. The fact that 
few such issues are raised simply reflects the extreme reluc- 
tance of an applicant to proceed to the hearing stage until 
its application has been rigorously evaluated by the staff 
and until the staff's demands have been satisfied. 

If no party to a proceeding raises a nonradiological en- 
vironmental issue, “the Commission’s responsibilities under 
[NEPA are] carried out in toto outside the hearing process.” 
App. D at J] 13. The great bulk of the issues involved in any 
licensing proceeding, even those contested, are resolved out- 
side the hearing. The regulatory staff in its work on any 
application constantly identifies problems, accumulates the 
relevant data on them, reaches conclusions and requires the 
applicant to take appropriate steps. Environmental issues 


standards and not whether those standards should be changed. Ac- 
cordingly, any person seeking to attack another agency’s standards 
must do so directly in that agency, or in a direct appeal from it, and 
he is barred from using the AEC licensing hearing as a vehicle for 
collateral attack. 

22 See 10 CFR § 2.714. 
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identified by the staff will not be ignored simply because 
they are not raised during a public hearing. In short, it must 
be assumed that the AEC will do its duty and will not 
permit the construction of nuclear power stations deficient 
under NEPA. Moreover, it is significant that even the 
findings made by an atomic safety and licensing board after 
an uncontested hearing are reviewed by the Commission. 
See 10 CFR Part 2, App. A at IV(g). Thus the fact that a 
given environmental issue is not raised during the hearing 
does not preclude its treatment by the AEC. Moreover, the 
AEC’s surveillance continues throughout the term of the 
license, and the license is subject to modification at any 
time by the Commission. 10 CFR $§ 50.54(e), (f) & (h) 5 
50.55 (c). 

Finally, the AEC has ordered incorporated in all con- 
struction permits whenever issued a condition “to the effect 
that the licensee shall observe such standards and require- 
ments for the protection of the environment as are validly 
imposed pursuant to authority established under Federal 
and State law and as are determined by the Commission to 
be applicable to the facility that is subject to the licensing 
action involved.” App. D at { 9. This condition does not 
apply to radiological effects, since they are governed by pro- 
visions elsewhere in the permit, nor does it apply to matters 
of water quality covered by Section 21(b) of the Federal 
Water Pollution Control Act, 33 US.C. § 1171(b) (1970). 
Regarding the latter, the Commission requires the incor- 
poration in all construction permits whenever issued of a 
condition “to the effect that the licensee shall comply with 
all applicable requirements of section 21(b) of the Fed- 
eral Water Pollution Control Act.” App. D at {| 14. 

Regarding those aspects of environmental quality for 
which standards and requirements have been established 
by authorized federal, state and regional agencies, “proof 
that the applicant is equipped to observe and agrees to ob- 
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serve such standards and requirements [is] considered a 
satisfactory showing that there will not be a significant, ad- 
verse effect on the environment. Certification by the appro- 
priate agency that there is reasonable assurance that the 
applicant . . . will observe such standards and requirements 
[is] considered dispositive for this purpose.” App. D at 
11(b)."% For reasons detailed below in Part II, this defer- 
ence by the AEC to the environmental judgments of other 
federal and state agencies with jurisdiction over specific 
aspects of a proposed facility's environmental impact is 
sound both as a matter of law and of policy. Were the AEC 
to attempt to set aside the judgments of these bodies, it 
would act without authority and invite administrative chaos. 

The procedures detailed above for the construction license 
process apply equally to the operating license process, with 
the exception that only environmental effects differing sig- 
nificantly from those treated at the construction stage are 
considered. App. D at J 2 and passim. 

The environmental protection procedures discussed above 
apply fully to all proceedings “in which the notice of hear- 
ing . . . is published on or after March 4, 1971.” App. D at 
{| 11(a). For those proceedings now in progress that were 
noticed before March 4, the only missing element is the 
possibility of consideration during the atomic safety and 
licensing board hearing of certain nonradiological environ- 


13 Tt is relevant to note that the Council on Environmental Quality 
has compiled a list of agencies with expertise in various areas of en- 
vironmental protection. See 36 Fed. Reg. 1400-02. The purpose of the 
list is to advise an agency about to take an action significantly affecting 
the environment of the other agencies to which copies of the environ- 
mental statements should be sent. This in turn is to permit that agency 
to take action in the realm of its particular expertise. This may consist 
of advising the AEC that the proposed project would or would not 
meet that agency’s existing standards. It may also permit the agency to 
review, and perhaps revise, its own standards in separate proceedings 
in its own forum. 
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mental issues. To the extent that these issues are now en- 
trusted to other agencies, the applicant's permit will be con- 
ditioned upon full compliance with the environmental 
standards of the relevant agency. Id. at ff 11 (b) & (c) 395 14. 
To the extent that the issues are outside the jurisdiction of 
another agency, the AEC regulatory staff and the Commis- 
sion will take appropriate action. Id. at q 11(a).** 

Present holders of construction permits that were obtained 
before the AEC instituted its pre-hearing environmental re- 
view and analysis are required to submit an environmental 
report “as soon as practicable.” App. D at { 1. The submis- 
sion of their reports triggers the process of environmental 
scrutiny, culminating in the staffs final detailed statement. 
Federal and state agencies having jurisdiction over non- 
radiological aspects of the plant are alerted to its con- 
struction and able to identify and act immediately upon any 
adverse environmental effects subject to their authority. The 


environmental statements and agency comments are avail- 
able to the public, enabling individuals to take whatever 
steps they think appropriate. And: the staff can move to 
resolve with the applicant any environmental problems that 
have emerged. Such continuing review of the facility dur- 
ing construction is similar to the process that has long been 
followed with regard to radiological and safety problems. 


24 Evidence as to what agency has jurisdiction over certain nonradio- 
logical aspects of the proposed facility, particularly with regard to 
water quality, has been admitted in some proceedings noticed prior 
to March 4, e.g., Long Island Lighting Company’s Shoreham con- 

jon permit application (AEC Docket No. 50-322) and Virginia 
Electric and Power Company’s North Anna construction applications 
(AEC Docket Nos. 50-338 and 50-339) . In the latter a certificate under 
§ 21(b) (1) of the Federal Water Pollution Control Act was introduced 
into evidence at the hearing. Once the “grandfather clause” of 
§ 21(b) (8) of the Act expires on April 3, 1971, such a certificate must 
be introduced in AEC proceedings regardless of whether they were 
noticed before or after March 4, 1971. 
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In sum, there is no substantial basis for Petitioners’ claim 
that nuclear plants are being licensed without regard to their 
environmental impact. The AEC is clearly meeting its NEPA 
responsibilities through Appendix D and through its other 
environmental protection procedures. Upon examination, 
Petitioners’ real objection to the Commission’s action is 
not that it constitutes an irrational or arbitrary exercise of 
discretion in derogation of NEPA, but rather that it estab- 
lishes procedures different from those preferred by Peti- 
tioners. 
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PART Ii 


We now refute Petitioners’ specific attacks on Appen- 
dix D. 


A The AEC Discharges its Duty of Investigating 
Adverse Environmental Effects 


Petitioners allege that the Commission has illegally re- 
fused to accept its burden of investigating the adverse 
environmental effects of nuclear power plants. Thus, Peti- 
tioners claim that the AEC does not raise environmental 
issues in its public hearings, that it has excluded “the en- 
vironmental statement from the record of . . . uncontested 
proceedings,” and that it has not borne an asserted “burden 
of proving that its proposed [licensing] action best serves the 
public interest involved.” Petitioners’ Brief at 15-19. These 
allegations are not convincing. 

(1) To treat the last claim first, Petitioners are incorrect 
in their assumption that the AEC in a licensing action bears 
the burden of proof. It does not. The cases cited by Pe- 
tioners do not support their position. Scenic Hudson Preser- 
vation Conference v. FPC, 354 F.2d 608 (2d Cir. 1965), 
cert. denied, 384 US. 941 (1966), involved the issues that 
must be considered by the Federal Power Commission 
before it can make a finding of “comprehensive develop- 
ment,” and Office of Communication of the United Church 
of Christ v. FCC, 123 App. D.C. 328, 359 F.2d 994 
(1966), concerned the issues that must be considered by 
the Federal Communications Commission before it can 
make a finding of “public interest.” Neither case even ad- 
dressed itself to the burden of proof or persuasion, much 
less imposed that burden on the agency. Similarly, Environ- 
mental Defense Fund, Inc. v. HEW, 138 App. D.C. —, 428 
F.2d 1083, 1092 n.27 (1970), makes clear that there is no 
burden of persuasion on the agency. 
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And there is nothing whatsoever in Power Reactor Develop- 
ment Co. v. IUEW, 367 U.S. 396 (1961), suggesting that 
the AEC has the burden of proving that a proposed nuclear 
power plant meets the statutory requirements for its li- 
censing. As the Administrative Procedure Act, 5 U.S.C. 
§ 556(d), states: “Except as otherwise provided by statute, 
the proponent of a rule or order has the burden of proof” 
(emphasis added). The regulations of the Atomic Energy 
Commission track the Administrative Procedure Act: “Un- 
less otherwise ordered by the presiding officer, the applicant 
or the proponent of an order has the burden of proof.” 
10 CFR § 2.732. Petitioners themselves admit that an atomic 
safety and licensing board “must satisfy itself that the ap- 
plicant has met its burden of proving that in light of the 
health, safety and public defense the permit or license 
should be issued.” Petitioners’ Brief at 10.* 

NEPA did not alter these rules. Neither its language 


nor its legislative history gives any indication of congres- 
sional intent to shift the long-standing allocation of the 
burden of proof from the “proponent of a rule or order” to 
the agency. 

(2) Turing to Petitioners’ allegation that the AEC will 
fail to raise environmental issues, they claim that “there is 


18 Similarly, the law is well settled that the burden of persuasion is 
on a party who attacks the validity of an agency regulation. As the 
court in Crowther v. Seaborg, 312 F. Supp. 1205, 1234-35 (D. Col. 
1970), stated: 

“The law provides a strong presumption of validity and regu- 
larity when administrative officials decide weighty issues within 
the specific area of their authority and the burden is on the 
plaintiffs to overcome this presumption. . . . The defendants have 
provided substantial evidence to support the validity of the 
standards as currently established, and the plaintiffs have not met 
their burden. We therefore find that the plaintiffs have failed 
to establish that the FRC and AEC radiation protection stand- 
ards are not reasonably adequate to protect life, health and 
safety.” 
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no real possibility that either [the regulatory staff or the 
applicant] will even raise an environmental issue [during 
the hearing].” Petitioners’ Brief at 15 n.10. Thus, they 
argue that “[p]aragraph 13 of Appendix D... specifically 
excludes environmental issues from any construction per- 
mit or operating license hearing unless an intervenor to the 
hearing raises such issues.” Id. To the contrary, paragraph 
13 indicates that when any party, whether intervenor or not, 
raises an environmental issue, it will be considered during 
the hearing. 

Similar fears were advanced in Power Reactor Develop- 
ment Co. v. IUEW, where the Court stated: “The re- 
spondents’ argument is tantamount to an insistence that 
the Commission cannot be counted on, when the time comes 
to make a definitive safety finding, wholly to exclude the 
consideration that PRDC will have made an enormous in- 
vestment.” 367 U.S. at 414-15. The Justices answered 
simply: “We cannot assume that the Commission will ex- 
ceed its powers, or that these many safeguards to protect the 
public interest will not be fully effective.” Id. at 415-16. By 
the same token, this Court cannot assume that the Commis- 
sion and its regulatory staff will fail to meet the responsi- 
bilities placed on them by NEPA. 

The fact that the regulatory staff raises few environmental 
issues during a hearing does not mean that the staff has not 
identified, analyzed and acted to resolve them earlier in the 
licensing process. It is rare that an applicant will go to the 
hearing stage if it has failed to accede to the staff’s requests, 
whether they involve issues of radiological health and safety 
or other environmental matters. But should this occur, the 
staff will certainly raise at the hearing any unresolved issue. 

If private parties believe themselves better defenders of 
the public interest than the staff, or if they have particular 
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issues that they wish publicly considered, they may inter- 
vene in the hearing. They will have had adequate notice 
of its occurrence and of their right to raise environmental 
issues. If they act in a timely manner, they will have no 
difficulty establishing their right to intervene. See 10 CFR 
§ 2.714. 

Such intervention, in addition to enabling private parties 
to ensure public testimony on issues particularly important 
to them personally, may also provide a valuable check on the 
adequacy of the regulatory staff's pre-hearing environmental 
protection steps. Since environmental issues are often 
numerous and complex, it is possible that in occasional 
cases some may be overlooked or inadequately considered 
by the staff. Accordingly, though private intervention in 
licensing hearings is not necessary to assure the investigation 
by the AEC of adverse environmental effects and the taking 
by the Commission of appropriate steps to deal with them, 
it does help assure that no relevant environmental issue will 
be overlooked or insufficiently considered. Granted the 
thorough nature of the staff review of an application, an in- 
tervenor’s task is not unduly burdensome.” 


1 Petitioners incorrectly state that the AEC notice of hearing fails 
to indicate that nonradiological environmental issues may be raised 
during a hearing. Petitioners’ Brief at 18. See, ¢.g., the Notice of 
Hearing on Application for Operating License for the Vermont Yankee 
Nuclear Station, published on February 27, 1971 (36 Fed. Reg. 3837). 
The following language appears: “In addition, any party may, in ac- 
cordance with paragraph 11 of Appendix D of 10 CFR Part 50, raise 
as an issue in the proceeding whether the issuance of the license would 
be likely to result in a significant, adverse effect on the environment.” 
The notice then proceeds to paraphrase much of Appendix D. 

1? The Federal Power Commission goes beyond the AEC to require 
that all environmental intervenors file “at a time to be specified an 
explanation of the environmental position they are advancing includ- 
ing therein a discussion of that position in the context of the factors 
from [NEPA].” 35 Fed. Reg. 18958 (Dec. 15, 1970). 
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(3) Finally, Petitioners express great concern that an 
applicant's environmental report, agency comments on it 
and the staff's detailed statement will not be introduced in 
evidence at the hearing if no party to the proceeding raises 
a nonradiological environmental issue. This objection is 
purely formal. First, paragraph 13 of Appendix D makes 
clear that these documents “will accompany the application 
through the Commission’s review processes” and that should 
no nonradiological environmental issue be raised during the 
hearing “the Commission’s responsibilities under [NEPA] 
will be carried out in toto outside the hearing process.” See 
also App. D at § 7. As already shown, the hearing is only 
part of the AEC process of scrutinizing and ruling on an ap- 
plication. Further, the Commission reviews all applications, 
including those in proceedings that are uncontested and 
those in which there is no appeal of the atomic safety and 
licensing board decision. Petitioners, therefore, erroneously 
state that “the public hearing . . - is the first and—unless 
there is an appeal—the only opportunity for the AEC (as 
oposed to the regulatory staff) to review the application.” 
Petitioners’ Brief at 16-17. 

Second, if no party raises a nonradiological issue during 
the hearing, there is no functional purpose in having the 
documents in question formally introduced into the hearing 
record. Necessarily, there will be no court review of issues 
that were not raised during the hearing,” and thus no need 
to have these documents in the record on that score. So far 
as the environmental review and rulings of the regulatory 
staff and Commission are concerned, the documents will 
accompany the application and thus be available for the 
consideration of both. 


4 See, ¢.g., California Interstate Tel. Co. v. FCC, 117 App. D.C. 
255, 328 F.2d 556 (1964) ; Hennesey v. SEC, 285 F.2d 511 (3d Cir. 
1960). 
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B. March 4, 1971, Was an Appropriate Time To Begm 
Consideration in Licensing Hearings of Nonradiological 
Environmental Effects 


Petitioners argue that an agency’s environmental protec- 
tion procedures must have sprung into existence full-blown 
on January 1, 1970—that no delay for the purposes of 
structuring and implementing such procedures is legal 
under NEPA. They “reject the assumption that any transi- 
tion period is permissible or necessary.” Petitioners’ Brief at 
19-20, 23. As a fallback position, Petitioners suggest that 
even if some transition period is acceptable, it ended on 
June 1, 1970, citing Executive Order 11514 and the Interim 
Guidelines of the Council on Environmental Quality. Id. at 
24. These allegations are unfounded. 

(1) NEPA explicitly provides for a transition period. Pe- 
tioners inexplicably make no mention of § 103 of the Act, 
although it states: 


“All agencies of the Federal Government shall review 
their present statutory authority, administrative regu- 
Jations, and current policies and procedures for the 
purpose of determining whether there are any defi- 
ciencies or inconsistencies therein which prohibit full 
compliance with the purposes and provisions of this 
Act and shall propose to the President not later than 
July 1, 1971, such measures as may be necessary to 
bring their authority and policies into conformity with 
the intent, purposes, and procedures set forth in this 
Act.” 


Although § 103 does not provide agencies with an excuse 
for necdless delay in implementing NEPA or with ground 
for refusing as soon as practicable to implement it to the 
full extent of their existing statutory authority, the section 
does positively authorize a transition period by directing the 
agencies to establish, appraise and refine their environmental 


26 


protection procedures.” Language in other sections of the 
Act confirms congressional intent in this regard. As the Dis- 
trict Court for the Middle District of Pennsylvania stated: 
“[Tyhe use by Congress of the phrases ‘to use all practicable 
means and measures’ and ‘to the fullest extent possible’ in 
Sections 101 and 102 of [NEPA] appears to indicate a mod- 
erate, flexible and pragmatic approach to the immediate 
application of the Act.” Pennsylvania Environmental Coun- 
cil, Inc. v. Bartlett, 315 F. Supp. 238, 248 (1970). 

(2) Executive Order 11514, published on March 7, 1970 
(35 Fed. Reg. 4247) and the Council on Environmental 
Quality’s Interim Guidelines, published on May 12, 1970 
(35 Fed. Reg. 7390) donot support Petitioners.” The Order 
in its comment on “Responsibilities of Federal agencies” con- 
templates a review process, followed by a September 1, 1970, 
report to the Council on Environmental Quality concerning 
actions taken or planned. Not all of these actions, however, 


29 See the comment of the Senate Committee regarding the pre- 
cursor of § 103 (§ 102(f) in the Senate bill) when the Committee, 
at the suggestion of the Bureau of the Budget, dropped a one-year 
deadline for the transition period: “The committee recognizes . . . that 
there is a wide difference in the complexity of legislation dealing with 
the activities of the various executive agencies and that a specific dead- 
line might prove unreasonably burdensome on some agencies.” S. Rep. 
No. 91-296, supra at 21, 29, 31. 

2° Nor do the four cases cited by Petitioners for two closely related 
propositions: (1) “Where a final decision by a federal agency occurs 
after January 1, 1970, the federal agency decision will be illegal unless 
there is compliance with NEPA” (Petitioners’ Brief at 20), and (2) 
courts “have ordered work on the projects halted until there had 
been full compliance with NEPA” (id. at 40). None of these deci- 
sions is relevant here. The AEC has complied with NEPA. Further, 
the cases involve preliminary injunctions and contain virtually no 
analysis of the Act. In one, the Court of Appeals dismissed the ap- 
peal as moot, vacated the decision, and directed the dismissal of the 
case “so that the judgment will spawn no legal consequences.” Texas 
Comm. on Natural Resources v. United States, 430 F.2d 1315 (5th 
Cir. 1970). But see Environmental Defense Fund, Inc. v. Corps of 
Engineers, 2 ERC 1260 (E. D. Ark. 1971), not cited by Petitioners, 
where the court did construe NEPA in ordering construction of a river 
embankment stopped until the Corps included in its environmental 
statement all of the issues required by § 102(2)(C) of NEPA. 
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need to have been taken at the time of the report, since the 
Order clearly envisions that certain measures will still be in 
the planning stage at that time.” 

As to the June 1, 1970, date set by the Council for the 
establishment of agency procedures, if petitioners’ position 
were to be accepted, it would follow that the Council itself 
had not complied with NEPA. The Council did not issue 
proposed revisions of its guidelines on the preparation of 
detailed statements until January 22, 1971. Comments have 
been requested and final action still remains to be taken. 
Obviously the development of environmental protection pro- 
cedures, whether by the Council or the AEC, takes time. 
Further indication that the Council expects the initial imple- 
mentation of NEPA to be an evolutionary process extending 
well beyond June 1, 1970, is provided by paragraph 13(b) 
of its proposed guidelines, published January 28, 1971 (36 
Fed. Reg. 1398). There the Council stated that agencies are 
to continue to assess their experience in implementing § 
102(2)(C) and in conforming with the Council’s guide- 
lines and that they are to report on that assessment to the 
Council by December 1, 1971. The report is to include: 


“[A]n identification of problem areas and suggestions 
for revision or clarification of these guidelines to achieve 
effective coordination of views on environmental aspects 
(and alternatives, where appropriate) of proposed 
actions without imposing unproductive administrative 
procedures.” 


21 Heads of federal agencies are directed by the Order to: 

“(d) Review their agencies’ statutory authority, administrative 
regulations, policies, and proced _. . in order to identify any 
deficiencies, or inconsistencies therein which prohibit or limit full 
compliance with the purposes and provisions of the Act. A report 
on this review and the corrective actions taken or planned, in- 
cluding such measures to be proposed to the President as may be 
necessary to bring their authority and policies into conformance 
with the intent, purposes, and procedures of the Act, shall be 
provided to the Council on Environmental Quality not later 
than September 1, 1970” (emphasis added). 
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(3) The AEC, exercising the discretion given it by 
NEPA. decided that March 4, 1971, was a feasible dividing 
line between hearings in which nonradiological environ- 
mental issues may be raised and those in which they may not. 
The Commission did this for an obvious reason—to pre- 
vent undue delay on applications already in progress. As 
Petitioners themselves recognize, “the receipt of the evidence 
on [nonradiological environmental] issues and deciding these 
issues would delay the proceeding . . . .” Petitioners’ Brief at 
25 n.19. As Petitioners fail to recognize, a complete answer 
to the heightened energy crisis caused by delay is not that 
“the administrative agency should develop procedures to 
reduce these costs and delays.” Id. The immediate energy 
crisis must be resolved before, and even while, remedial steps 
are taken to avoid future crises. 

Delays in licensing hearings are a major source of con- 
cern? Those that have occurred during the Shoreham 


Nuclear Power Station proceeding are indicative. The 
hearings were initially scheduled for March 31, 1970 (35 
Fed. Reg. 3693). At the request of an environmentalist 


22 The then Chairman of the Joint Committee on Atomic Energy, 
Rep. Chet Holifield, and a Committee member, Rep. Craig Hosmer, 
ized the problem in a letter to AEC Chairman Seaborg. The 
letter, dated September 24, 1970, states in part: 
“We have been observing with dismay what appear to be indi- 
cations of serious deficiencies in AEC’s procedural and adminis- 
trative mechanism for the licensing of nuclear power plants. 

A few years ago a 7-to-9-month interval was the normal span 
between the submittal of an application for a construction per- 
mit and the regulatory decision regarding the issuance of the 
permit. Now the processing time is closer to 18 months and ap- 
proaching 24 months in some cases. 

At the operating license stage, when delays can be extremely 
costly in terms of dollars as well as the need to meet the energy 
requirements of large sections of this country, inordinate amounts 
of time seem to be consumed unnecessarily as a consequence of 
the licensing process or its implementation.” 116 Cong. Rec. 
H9598 (daily ed. Oct. 5, 1970). 
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intervenor they were postponed first until May 25, 1970 
(35 Fed. Reg. 5133), and then again to September 21, 1970 
(35 Fed. Reg. 12567). Since their belated beginning they 
have continued to date, with frequent recesses. The hearing 
record now totals more than 8000 pages, devoted in great 
part to questions of radiological health and safety. The 
AEC has concluded that hearings such as Shoreham must 
not be strung out endlessly—an eventuality foreseeable 
should the evidentiary ground rules under which they began 
be changed. 

The Commission in its comments to Appendix D (35 Fed. 
Reg. 18472) stated that it 


“has recognized the public interest in protecting the 
environment as well as the public interest in avoiding 
unreasonable delay in meeting the growing national 


need for electric power.* 
* * * 


“Various authoritative statements and reports have 
stressed that the urgent near term need for electric 
power requires that delays be held to an absolute mini- 


23 The Commission defined this “growing national need”: 

“The public is demanding substantially more electric power, 
and it is expecting the power to be available, without shortages 
or blackouts, Electric power use in the United States has been 
doubling about every 10 years. If prevailing growth pattern and 
pricing policies continue, electric power capacity may need to 
triple or quadruple in the next two decades. Meanwhile during 
the coming winter and summer and for the next few years, there 
is a real electric power and fuel crisis in this country.” 

The Federal Power Commission, after a study of the Nation’s major 
utility systems and pools, issued a report on February 22, 1971, stating: 
“Some areas of the country may experience power supply shortages 
this coming summer as a result of inadequate installed capacity to 
meet forecasted summer peak loads . . . . The staff analysis indicates 
that the capacity shortage is due primarily to delays in placing new 
generating facilities in service.” FPC Press Release No. 17321. See 
gencrally Nassikas, An Analysis of the Current Energy Problem, Re- 
marks at the Electrical World Conference for Utility Executives, Janu- 
ary 14, 1971. Mr. Nassikas is Chairman of the Federal Power Com- 
mission. 
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mum. Also reports looking to the implementation of 
improved institutional arrangements on siting of power 
plants recommend procedures for expediting the process 
consistent with protection of the environment. . . es 
“The Commission believes that revised Appendix D 
takes into account the necessity for avoiding undue de- 
lays in order to provide adequate electric power and 
that it reflects a balanced approach toward carrying 
out the Commission’s environmental protection responsi- 
bilities under the National Environmental Policy Act 
of 1969 and the Atomic Energy Act of 1954, as 
amended. Its main concern here has been to find out 
and strike a reasonable balance of those considerations 
in the overall public interest. The Commission expects 
that revised Appendix D will be implemented to that 
end.” 
Because of the nature of nuclear power station construc- 
tion schedules, apparently innocent delay now can lead in- 
exorably to crisis later. The lead time required to produce 


a major nuclear facility is approximately seven years and 
is increasing alarmingly as a result of extensive litigation 
now being conducted by many environmentalist groups.” 


* The Commission continued: . 

“{I]n the Report ‘Electric Power and the Environment’ pub- 
lished by the Energy Policy Staff of the Office of Science and 
Technology in August 1970, in which all of the Federal agencies 
responsible for environmental and power programs participated, 
the Basic Findings stated: _ 

‘New public agencies and review procedures must take 
into account the positive necessity for expediting the de- 
cision-making process and avoiding undue delays in order 
to provide adequate electric power on reasonable schedules 
while protecting the environment.’ ” 

23 The lead time for the large fossil fuel power stations that are 
the only practical alternative to nuclear stations is four to five years. 
It also is increasing rapidly. Petitioners charge the AEC with having 
assumed that nuclear as opposed to some other form of electric 
generating facility has the reliability and is best suited to mect power 
needs. But decisions to use nuclear power have, of course, been made 
by the utilities, who know that they must comply with environmental 
requirements regardless of the type of plant built. 
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Given the size of the nuclear stations at stake,” delays in- 
curred now will be largely irreversible; many parts of the 
country are already deep in a power crisis from which, as a 
result of lead time realities, it will take years to recover even 
without present delay. 

Public demand for electricity is going to continue to in- 
crease rapidly during the next few years, no matter what the 
utilities do or do not do about rate structure or advertising 
and no matter how undesirable Petitioners may find this 
development.” The increase in the use of electricity that is 
directly associated with economic and population growth, 
and with a rising standard of living, cannot be ended in the 
foreseeable future except by stringent measures that would 
prevent countless people from achieving a reasonable stand- 
ard of living and reduce the overall national well-being. 
Even if Congress were to attempt in some manner to stem 
rising living standards, the momentum of demand for elec- 
tricity is so strong that it could not be checked before plants 


26 The Atomic Energy Commission stated on January 18, 1971, that 
nuclear power plants with a capacity of 79,386 megawatts are either 
under construction or with reactors on order. AEC News Release 
No. 0-5. Electrical World's statistical issue of March 15, 1971, at 55, 
indicated that nuclear stations with a capacity of 83,170 megawatts 
are under construction or planned, and that they constitute 34.5% of 
all currently planned generation additions. For 1971 alone, over 23% 
of the planned capacity additions are scheduled to be nuclear. Jd. at 
54. In the Middle Atlantic Region, 51.0% of the long-range additions 
are to be nuclear, as are 48.0% and 43.79% of the East South Central 
and South Atlantic regions’ additions. Id. at 55. In 1970, nuclear 
plants with 2,784 megawatts of capacity were not completed as sched- 
uled. Id. at 54. The importance of avoiding unnecessary delay in bring- 
ing nuclear stations on the line is heightened by growing shortages of 
fossil fuels. See Nassikas, supra note 23, at 20-27. 

27 Commissioner John A. Carver, Jr. of the Federal Power Commis- 
sion has said: “The job we face is. ..a vital one of persuading the 
American people that a crisis exists, right now. For the next three 
decades we will be in a race for our lives to meet our energy needs.” 
Remarks at the Annual Conference of the Atomic Industrial Forum, 
December 1, 1969. 
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now underway must go on the line to prevent massive power 
shortages. 

NEPA requires the Commission to take national power 
needs into account. Section 101(b) states that it is the 
continuing responsibility of the Federal Government “to use 
all practicable means, consistent with other essential con- 
siderations of national policy” to accomplish environmental 
goals, One of these “essential considerations of national 
policy” is “assuring an abundant supply of electric energy 
throughout the United States.” Federal Power Act § 202, 
16 U.S.C. 824(a).” 

Measures to protect the man-made and natural environ- 
ments are dependent on the availability of abundant electric 
energy. Congressman Craig Hosmer recently stated that “it 
is nonsense to talk about cleaning up the environment by 
cutting back on electricity. Pollution control requires more 
electricity—not less, and here I'm talking about such areas 
as recycling waste products, sewage treatment, water pollu- 
tion control, stack emission controls and any potential alter- 
native to the internal combustion engine. In addition, since 
almost two-thirds of all power generated goes to business 
and industry, power reductions would mean loss of jobs, loss 
of productivity and general economic chaos.” 117 Cong. 
Rec. E1511 (daily ed. Mar. 5, 1971). 

Any significant disruption in the electric energy supply 
will affect the ability of government and the willingness of 


23 An adequate supply of electric energy is a fundamental necessity 
in a modern industrial economy, a fact increasingly appreciated by the 
average citizen. Any modern industrial economy is necessarily energy- 
intensive; it substitutes the use of inanimate energy resources for hu- 
man physical labor. It is no coincidence that we have in this country 
both the highest standard of living in the world, and the highest per 
capita use of energy in the world. High levels of national income and 
high levels of energy consumption go together; both are necessary to 
generate the productive surplus that finances nonrevenue producing 
social, governmental, and environmental programs. An adequate 
supply of electric energy, of course, is also essential to national security. 
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its citizens to finance domestic social programs, such as those 
in urban and poverty areas.” Unemployment and under- 
employment resulting from the economic consequences ofa 
shortage of electric energy, moreover, would be centered 
among minority groups and the poor, young, and unskilled. 
Thus the environment with the most immediate impact on 
these people—their living conditions—would be signifi- 
cantly worsened by a power shortage. 

The AEC would be derelict were it to risk compounding 
the present energy crisis, thereby jeopardizing the Nation’s 
ability to protect and improve both its man-made and nat- 
ural environments.” Its decision to avoid delay in pending 
proceedings by adopting the March 4, 1971, dividing line 
was wholly reasonable under the circumstances. 


C. The AEC Properly Accepts the Nonradiological 
Environmental Determinations of Other Agencies 


Petitioners argue that under NEPA the AEC must inde- 
pendently reevaluate nonradiological environmental issues 


2° See also, ¢.g., Electrical World, March 15, 1971, at 147: “Elec- 
tric utility industry regulators and critics who advocate ‘zero growth’ 
in power consumption may be espousing a policy that will actually 
work to the detriment of poor people, says Dr. Irwin M. Stelzer, 
President of National Economic Research Associates.” 

30 Section 101(a) of NEPA makes this clear: 

“The Congress, recognizing the profound impact of man’s ac- 
tivity on the interrelations of all components of the natural en- 
vironment particularly the profound influences of population 
growth, high-density urbanization, industrial expansion, resource 
exploitation, and new and expanding technological advances 
and recognizing further the critical importance of restoring and 
maintaining environmental quality to the overall welfare and 
development of man, declares that it is the continuing policy 
of the Federal Government . . . to use all practicable means and 
measures . . . in a manner calculated to foster and promote the 
general welfare, to create and maintain conditions under which 
man and nature can exist in productive harmony, and fulfill the 
social, economic, and other requirements of present and future 
generations of Americans.” 
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that are already subject to the jurisdiction and determina- 
tions of other agencies, state and federal. Petitioners’ Brief 
at 29-35, They claim that NEPA gives the AEC authority 
to set aside—to preempt—the judgments of these agencies 
if it so desires. Thus, under their logic, the AEC becomes 
the final arbiter of a range of environmental issues beyond 
its radiological expertise, and AEC licensing proceedings be- 
come a forum for collateral attack on the standards and 
rulings of an array of other environmental agencies. It is 
quite clear, however, that NEPA did not so radically alter 
the mission and powers of the Commission, nor so sweep- 
ingly diminish the missions and powers of other environ- 
mental agencies, Further, there are no convincing policy 
reasons to believe that such metamorphosis would be de- 
sirable. 

(1) Congress in enacting the Atomic Energy Act of 1954 
specifically provided that “[n]othing in this chapter shall be 
construed to affect the authority or regulations of any Fed- 
eral, State, or local agency with respect to the generation . . . 
of electric power produced through the use of nuclear facili- 
ties licensed by the Commission.” § 271, 42 U.S.C. § 2018 
(1970). See also § 274(k), 42 U.S. C: § 2021(k). In other 
words, Congress in the Atomic Energy Act forbade the AEC 
to invade those nonradiological areas of public utility regu- 
lation that are the responsibility of other federal or state 
regulatory bodies. Section 103 of NEPA makes clear that 
the Act does not repeal any provisions of an agency’s au- 
thorizing legislation. As the House conferees on NEPA 
stated: “[TJhe intent of the conferees is that all Federal 
agencies shall comply with the provisions of section 102 
‘to the fullest extent possible,’ unless, of course, there is 
found to be a clear conflict between its existing statutory 
authority and [NEPA].” H.R. Rep. No. 91-765, 91st Cong., 
1st Sess. (1969), at 10. Should such conflict exist, § 103 pro- 
vides simply that it be brought to the President’s attention 
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by July 1, 1971, with a recommendation for remedial legis- 
lation. Accordingly, even if Petitioners’ belief that NEPA 
permits the AEC to override the nonradiological determina- 
tions of other agencies were correct, such preemption under 
NEPA could occur only after express amendment of § 271 
of the Atomic Energy Act. 

(2) NEPA, however, does not give the AEC a mandate 
to set aside the nonradiological environmental decisions of 
other federal and state agencies. There is no language in 
the Act authorizing any federal agency to preempt the de- 
terminations of state authorities or of other federal agencies. 
Nor is there any legislative history indicating that NEPA is 
a preemption statute.” Rather the Act speaks of cooperation 
between federal, state and local authorities.* NEPA was 
enacted against a background of congressionally mandated 


31See Senator Jackson’s section-by-section analysis indicating that 
§ 104 relieves an agency of any need to rule on environmental issues in 
those areas where environmental quality “instructions, standards or 
criteria” have been established by other agencies. 115 Cong. Rec. 
40420 (1969). In the Senate debates on the conference report Senator 
Muskie made the following statement: 

“Of course this legislation does not impose a responsibility or 
an obligation on those environmental-impact agencies [with 
specific reference to the AEC] to make final decisions with respect 
to the nature and extent! of the environmental impact of their 
activities. Rather than performing self-policing functions, I 
understand that the nature and extent of environmental impact 
will be determined by the environmental control agencies.” Id. 
at 40425. 

Sce also note 35 infra, and the reference of the House conferees to 

state and local agencies as being “primarily responsible for development 

and enforcement of environmental standards.” H. R. Rep. No. 91-765, 

supra, at 9. 

42 Section 101(a) states that 

“it is the continuing policy of the Federal Government, in co- 
operation with State and local governments, and other concerned 
public and private organizations, . . . to create and maintain con- 
ditions under which man and nature can exist in productive har- 
mony, and fulfill the social, economic, and other requirements 
of present and future generations of Americans” (emphasis 
added). 
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deference to certain state environmental determinations, In 
the Federal Water Pollution Control Act, 33 U.S.C. § 1151 
(b) (1970), Congress indicated: 


“[I]t is declared to be the policy of Congress to réc- 
ognize, preserve, and protect the primary responsibilities 
and nights of the States in preventing and controlling 
water pollution... .” 


Section 1151(c) states: 
“Nothing in this chapter shall be construed as im- 


pairing or in any manner affecting any right or jJuris- 
diction of the States with respect to the waters (includ- 
ing boundary waters) of such States.”» 


Section 21(b) (1) of the Federal Water Pollution Control 
Act, 33 U.S.C. § 1171(b) (1) (1970), adopted after NEPA, 
requires state certification of probable compliance with state 
water quality standards as a condition precedent to certain 
federal licensing. Similarly, the federal Clean Air Act con- 
tains language encouraging States to enforce air pollution 
control standards; in § 101(a) (3), 42 US.C. § 1857(a) 
(3) (1969), Congress indicates “that the prevention and 
control of air pollution at its source is the primary responsi- 
bility of States and local governments . . - .’ Section 107 (a) 
of the Clean Air Act (Public Law 91-604) provides that 
“[ejach State shall have the primary responsibility for assur- 
ing air quality within the entire geographic arca comprising 
such State... .” In both the air and water pollution control 


23 The Federal Water Pollution Control Act reflects in many other 
places federal concern that the States bear the primary responsibility 
for enforcing pollution control measures. For example, § 1160(b) 
states: 

“Consistent with the policy declaration of this chapter, State and 
interstate action to abate pollution of interstate or navigable 
waters shall be encouraged and shall not, except as otherwise 
provided by or pursuant to court order under subsection (h) of 
this section, be displaced by Federal enforcement action.” 
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areas the States have a critical role in developing and imple- 
menting environmental protection measures. 

If Congress had intended to allow piecemeal collateral 
attack on decisions made by state environmental agencies, 
after providing an explicit and detailed division of responsi- 
bility between federal and state authorities in the basic 
implementing statutes for air and water quality control, it 
would have said so explicitly in NEPA. Significantly, the 
Environmental Quality Improvement Act of 1970, which 
was considered in the Senate at the same time as NEPA, 
states that 


“there is a national policy for the environment .. - . 
This policy is evidenced by statutes heretofore enacted 
relating to the prevention, abatement, and control of 
environmental pollution ... . The primary responsibility 
for implementing this policy rests with State and local 
governments.” 42 US.C. § 4371(b) (Supp. 1970). 


Section 104 of NEPA, moreover, expressly states: 


“Nothing in Section 102 or 103 shall in any way 
affect the specific statutory obligations of any Federal 
agency (1) to comply with criteria or standards of 
environmental quality, (2) to coordinate or consult 
with any other Federal or State agency, or (3) to act, 
or refrain from acting contingent upon the recom- 
mendations or certification of any other Federal or 
State agency.” 


The deletion from the initial Senate version of NEPA of a 
requirement that there be a “finding by the responsible 
[federal] official” of no adverse environmental effect is also 


34 See Senator Jackson’s analysis of $§ 104 in note 31 supra, and his 
statement that “[t]he language of this section is designed to insure that 
the provisions of law such as {§ 21(b) of the Federal Water Pollution 
Control Act are] not affected by the requirements of Section 102 of 
[NEPA]” 115 Cong. Rec. 29058 (1969). 
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significant. Even the necessity for such a finding, of course, 
would not have authorized federal preemption of state 
determinations, but it would have been a step in that direc- 
tion wholly lacking in the bill actually passed.” 

Since the Commission defers to the nonradiological en- 
vironmental nulings of other agencies, Petitioners claim 
that “according to the AEC nothing has changed.” Peti- 


33 As initially reported by the Senate Committee and as passed by 
the Senate (115 Cong. Rec. 19008, 19013 (1969), § 102 required fed- 
eral agencies to make findings justifying their action on the issues which 
§ 102(2) (C) today requires be discussed in detail. The requirement of 
findings could have been construed to require independent determina- 
tions by an agency on all environmental issues before it. 

To avoid possible conflict between Senator Jackson’s S. 1075, which 
became NEPA, and §. 7, which became both the Water Quality Im- 
provement Act of 1970 and the Environmental Quality Improvement 
Act of 1970 (Public Law 91-224), § 102(2)(C) was revised to 
eliminate the required findings, because “{t]he concept of self-policing 
by Federal agencies which pollute or license pollution is contrary to 
the philosophy and intent of existing environmental quality legisla- 
tion.” 115 Cong. Rec. 29053 (1969) (Sen. Muskie). During joint 
debate on S. 1075 and S. 7, Senator Muskie pointed out that com- 
pliance with state water standards was required by what is now section 
21 of the Federal Water Pollution Control Act to “assign policing re- 
sponsibility to those agencies most qualified to make an environmental 
decision and not to those committed to carrying out some other func- 
tion at minimum cost” (emphasis added). Jd. He further explained 
the revision in § 102(2)(C) of NEPA: 

“The requirement that established environmental agencies be 
consulted and that their comments accompany any such report 
would place the environmental control responsibility where it 
should be.” Id. 
The legislative history thus clearly shows that Congress rejected the 
preemption concept advanced by Petitioners. 

% See the Supreme Court's statement in Florida Lime @ Avocado 
Growers, Inc. v. Paul, 373 U.S. 132, 142 (1963), that federal regula- 
tion “should not be deemed preemptive of state regulatory power in 
the absence of persuasive reasons—cither that the nature of the regu- 
lated subject matter permits no other conclusion, or that the Congress 
has unmistakably so ordained.” Accord, ¢.g., Head v. New Mexico 
Bd, of Examiners, 374 US. 424 (1963); Huron Portland Cement 
Co. v. Detroit, 362 U.S. 440 (1960). As indicated, Congress has neither 
“unmistakably . . . ordained” preemption in NEPA, nor does “the 
nature of the regulated subject matter [permit] no other conclusion.” 
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tioners’ Brief at 35. This is not the case. Applicants and the 
AEC must now prepare detailed analyses of environmental 
effects, giving all appropriate authorities notice of projects 
that fall within their jurisdiction. The AEC itself must 
consider environmental impacts that are not within a regu- 
latory framework established under other law, state or 
federal. These two requirements constitute a major change 
from the status quo ante. Previously, environmental regu- 
latory agencies might remain unaware of projects within 
their jurisdiction, and environmental effects not regulated 
by an existing authority could go unexamined. The AEC 
has moved to procedures that ensure identification, analysis 
and notice to other agencies and the public of environmental 
effects. Further, the Commission has explicitly conditioned 
its licenses upon the licensee’s compliance with non-AEC 
environmental regulations. These changes significantly 
strengthen the enforcement resources of other environmental 
authorities. 

The Commission’s practice with regard to other agencies’ 
nonradiological environmental rulings is consistent with the 
present federal framework for environmental regulation. 
That framework assigns final decisions to agencies with the 
experience, expertise and manpower to make them, and it 
avoids the chaos both of collateral attacks in the proceedings 
of one agency on another agency’s determinations and of 
attempts to determine by implication which agency has 
power to set aside all other agencies’ rulings. Difficult as this 
determination might be where state and federal agencies are 
concerned, it would become of insoluble complexity where 
several federal agencies are involved. 

Since the enactment of NEPA, a number of bills have 
been introduced in Congress proposing siting legislation for 
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electric generating plants.* In general, these bills would 
designate, or provide for the designation of, a specific agency 
or agencies to be given primary jurisdiction over matters 
relating to the proposed construction of an electric generat- 
ing station at a particular site. Obviously, Congress does not 
regard NEPA as having already had that effect. 

3) Petitioners’ belief in the desirability of AEC control 
over all questions of nuclear licensing rests on a number of 
erroneous assumptions. First, they assume that the licens- 
ing of nuclear power plants “Ss exclusively a federal func- 
tion.” Petitioners’ Brief at 31. Further, they secm to believe 
that within the sphere of federal regulation the licensing 
of nuclear stations is exclusively an AEC function. See 7d. 
at 32. Many aspects of nuclear facilities, however, have been 
and continue to be controlled by state authorities.* Similar- 
ly, certain of their aspects are subject to the approval of 
other federal agencies.” The only elements of a nuclear 


In the 91st Cong., 2d Sess. (1970): HLR. 18789, introduced by 
Rep. McDonald on Aug. 4, 1970; S. 4421, introduced by Sen. Cotton 
on Oct. 1, 1970, at the request of the Chairman of the Federal Power 
Commission. In the 92d Cong., Ist Sess. (1971) : H.R. 1079, introduced 
by Rep. Randall on Jan. 22. 1971; H.R. 5277, introduced by Rep. 
Staggers on Mar. 1, 1971; ELR. 5389, introduced by Rep. Ford on 
Mar. 2, 1971; and S. 294, introduced by Sen. Kennedy on Jan. 27, 
1971. See generally, Smith, Electricity and the Environment—T he 
Generating Plant Siting Problem, 26 Bus. Law. 169, 182-97 (1970). 

* E.z., local zoning authorities; state air and water pollution con- 
trol agencies; state utility commissions. See Northern Cal. Ass'n To 
Preserve Bodega Head © Harbor, Inc. v. Public Util. Comm'n, 37 
Cal. Rptr. 432, 390 P.2d 200 (1964). 

2» Eg, the Army Corps of Engineers (discharges into, and struc- 
tures in, navigable waters) ; Federal Aviation Agency (stack height in 
some cases). One utility has described “the wide spectrum of govern- 
mental regulatory authority with respect to siting, construction, and 
operation of power plants” : 

“In the case of [Duke Power Company’s] Keowce-Toxaway 
project including the Oconee Nuclear Station, licenses, permits, 
contracts, agreements, or understandings were necessary between 
Duke Power and each of 61 separate and distinct governmental 
agencies at the local, State and Federal levels. The number of 
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power plant that fall wholly within the control of the AEC 
are those that affect radiological health or safety. The AEC 
preempts other state or federal agencies in these respects 
pursuant to congressional mandate in the Atomic Energy 
Act of 1954, 42 U.S.C. §§ 2011 et seg. (1970). See North- 
ern States Power Co. v. Minnesota, 2 ERC 1101 (D. Minn. 
1970). The licensing of nuclear power stations, accordingly 
is not exclusively either a federal or an AEC function. 

Second, Petitioners assume that the Commission, its 
regulatory staff, and licensing boards have broad expertise 
in non-radiological environmental areas, and thus are 
uniquely equipped to resolve such issues. They presently are 
not. Existing AEC expertise is in radiological fields, and 
AEC personnel are overtaxed now to keep pace even in 
those areas, beset as the Commission is with increasing 
numbers of applications and endlessly protracted hearings. 

Third, Petitioners believe that state water quality stan- 
dards are “frequently, if not always, general and unrelated 
to a specific plant, at a specific site, operating in a specific 
manner.” Petitioners’ Brief at 33. State agencies in imple- 
menting their air or water quality ambient standards, 
however, necessarily set individual effluent requirments for 
each emission source. There is no way to achieve ambient 
results other than to instruct each source as to what, if any- 
thing, it must do. For example, Virginia’s water quality 
standards specify that 


“limited zones will be permitted for the mixture of 
treated sewage, treated industrial wastes, and other 
waste effluents with recciving waters. The boundaries 


Pea ea SESS 
separate proceedings with each of the 61 agencies ranged from 
one to over 30. 

So far, these proceedings have required of us in excess of 
100,000 man-hours of engineering and technical effort, and the 
pace is continuing.” Hearings on Environmental Effects of 
Producing Electric Power Before the Joint Committee on Atomic 
Energy, 91st Cong., 2d Sess., pt. 2, vol. 1, at 1833 (1970). 

See note 22 supra and accompanying text. 
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of mixing zones will be determined on a cas¢ by case 
basis. However, these zones shall generally occupy as 
small an area and length as possible, and shall not 
prevent free passage of fish or cause fish mortality.” 
Va. a Water Control Bd., Water Quality Standards, 
$1.01. 


Thus. the States are fully capable of applying, and do 
apply, specific regulations to specific locations all over the 
country. The federal environmental regulatory framework 
clearly depends upon their doing so. 

Finally, Petitioners’ argument that power companies can 
subvert state environmental agencies by a “take-it-or-leave-it 
plant location or design” attitude (Petitioners’ Brief at 
32-33) is as outdated as the concept that railroads control 
legislatures. Far from dominating environmental authorities, 
utilities have their backs against the wall in an attempt to 
comply with environmental regulations and still fulfill their 
public obligation to supply as much electricity as their cus- 
tomers demand.* 


D. AEC Procedures for Plants Now under Construction Are 
im Accord with NEPA 


Petitioners claim that Appendix D is deficient in its pro- 
cedures for plants now under construction. They allege that 
the AEC flatly refuses to use “information obtained in the 
preparation of the detailed environmental statement [for 
these plants} as a basis for modifying, suspending or revok- 
ing the construction permit.” Petitioners’ Brief at 38. And 


See, e.g., Stern, 10-Year Power Outlook Is Held Bleak, N.Y. 
Times, Mar. 17, 1971, at 1, 30. 

“The specific requirement urged by the Petitioners in the com- 
panion case to this proceeding is that: 

“The AEC should immediately impose as a condition of all 
construction permits an obligation on the owner to backfit tech- 
nological advances which will substantially improve environ- 
mental protection.” (Petitioners’ Brief in No. 24,839 at 6.) 
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they argue that the Commission is required by NEPA “to 
immediately issue to these plants an order to show cause 
why construction of the plant should not be suspended dur- 
ing preparation of the detailed environmental statement.” 
Id. 

(1) While the AEC has rejected the “blanket backfit” 
approach urged by Petitioners, it is certainly not following 
a “no backfit” policy. Rather the Commission’s approach 
is one of selective backfit, based on case-by-case evaluation. 
The AEC reserves the right at any time to order the holders 
of operating licenses to modify plant design or to limit 
methods of operation. See 10 CFR §§ 50.54(e), (f) & (h)- 
The AEC has the same power to amend construction per- 
mits. 10 CFR § 50.55 (c). Thus if substantial breakthroughs 
occur in the emerging technology of nuclear power plants 
that could be backfitted into a facility, either while it is 
under construction or in operation, the AEC retains the 
power to order changes made. AEC regulations, moreover, 
do require automatic backfitting when it is necessary to 
comply with applicable nonradiological requirements for 
the protection of the environment duly imposed by other 
agencies. App. D at ff] 9, 14, Plants presently under con- 
struction that do not meet such existing requirements will 
have to be modified to do so by the time for issuance of the 
operating license. And once in operation, plants will be 
backfitted or their operations modified to meet any new 
regulations in these areas. 

Under Appendix D an applicant is required to submit its 
environmental report as soon as practicable. The filing of 
the report, in tum, initiates the careful process of Commis- 
sion review and consultation with other agencies, leading to 
instructions to a licensee to resolve as soon as possible any 
nonradiological environmental problems that may have 
been identified. Such a procedure has long been followed 
regarding radiological environmental problems unresolved 
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at the construction permit stage.” The Commission, in short, 
will take proper account of information obtained in prepara- 
tion of the detailed statement.“ 

(2) Petitioners’ contention that NEPA requires the AEC 
to issue a blanket show cause order to the holders of all con- 
struction permits is frivolous. The AEC in its discretion has 
wisely chosen to follow a more realistic case-by-case ap- 
proach: 


“Whether suspension is appropriate is a matter to be 
determined pursuant to Subpart B of the Commission’s 
rules of practice, 10 CFR Part 2, in the light of require- 
ments established in Appendix D as herein adopted” 
(AEC comments to Appendix D, 35 Fed. Reg. 18471). 


If a nonradiological environmental problem arises that 
the Commission staff deems “to be sufficient ground” for 
modification, suspension or revocation of a particular con- 


struction permit, it may request the Director of Regulation 
to issue a show cause order to the licensee. See 10 CFR 
§ 2.202. This case-by-case approach is clearly more rea- 
sonable than the doctrinaire tack urged by Petitioners, since 
it avoids (1) jeopardizing the Nation’s electric power supply 
through needless delay of nuclear power plant construction, 


« Construction permits identify further research and development 
work on plant design and program that must be completed and im- 
plemented prior to the operating license stage. See, ¢.g., the initial 
decision of the atomic safety and licensing board on the Trojan Nu- 
clear Plant (Docket No. 50-344), 2 Atomic Energy L. Rptr. {] 11,592 
(1971), at 17,731-5 to -6. 

“Cf. Environmental Defense Fund, Inc. v. Corps of Engineers, 2 
ERC 1260, 1266 (ED. Ark. 1971) : 

“The NEPA does not require the impossible. Nor would it re- 
quire, in effect, a moratorium on all projects which had an en- 
i impact while awaiting compliance with § 102(2) 
(B). It would suffice if the statement pointed out this deficiency. 
The decisionmakers could then determine whether any purpose 
would be served in delaying the project while awaiting the de- 
velopment of such criteria.” 
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(2) creating administrative disorder by grossly overburden- 
ing the AEC staff, and (3) imposing needless additional 
costs on licensees and their customers. 

Moreover, this policy of. obviating harmful delay is in 
keeping with the congressional approach to antitrust re- 
view of plants under construction. Section 105(c) (8) of 
the Atomic Energy Act, as amended in 1970 (Public Law 
91-560), authorizes the AEC to issue a provisional operat- 
ing license prior to completion of the antitrust review of any 
application pending when antitrust review was first required, 
if the AEC determines that “such action is necessary in the 
public interest to avoid unnecessary delay.” During debate 
on § 105, Representative Hosmer of the Joint Committee on 
Atomic Energy stated: 


“Paragraph (8) of subsection (c) enables the Com- 
mission to avoid delaying the issuance of licenses in 
certain cases, pending the antitrust review. The com- 
mittee intends that this flexibility be benevolently 
and sensibly used to help avoid unnecessary delays in 
the scheduling of needed power plants. In connection 
with paragraph (8), I must mention for the record 
another important committee concern and related in- 
tention. It is not intended that a construction permit 
proceeding that is in progress at the time the bill be- 
comes law be begun anew procedurally because of the 
new section 103 status. That would be foolish and self- 
defeating in this time of power shortages, or for that 
matter at any other time. We want to sce this licensing 
procedure as an aid in obtaining a safe and adequate 
supply of power to the people—not an impediment. 
We want no snags whatsoever to cause delay because 
of licensing. We expect no lack of attention to this 
matter whatsoever on the part of the Atomic Energy 
Commission. Rather, it is intended that the Commis- 
sion, by rule or regulation, provide for a sensible transi- 
tion into the section 103 licensing posture so that, to 
the fullest extent reasonably practicable, the measures 
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and substance of the licensing proceeding theretofore 
conducted will continue to be recognized and utilized 
and delay held to a minimum .... 

“J want to make it perfectly clear that the principle 
of no impediment and no delay applicable to the 
transition to the provisions of this bill applies equally 
to pending construction permit applications and to 
pending operating license proceedings.” “ 


It is obvious that the public need for electricity that led 
Congress to provide transitional procedures to avoid delay 
during the antitrust review of pending applications simi- 
larly calls for the transitional procedures of Appendix D. 
The AEC’s approach in both situations permits selective 
imposition of whatever requirements it finds necessary or 
appropriate in light of its obligations under NEPA, the anti- 
trust laws, or the Atomic Energy Act. Only persons opposed 
to the construction or operation of any nuclear plant—a 
policy Congress has clearly rejected—can seriously object, 


and their objection must be addressed to Congress as a re- 
quest for new legislation and not to this Court as a petition 
for “relief” under NEPA. 


4° 116 Cong. Rec. H9446-47 (daily ed. Sept. 30, 1970) ; see also 
id. at 9449 (Rep. Hosmer). By the same token, Congress provided 
a transition period for implementation of the water quality cer- 
tification required by § 21(b) of the Federal Water Pollution 
Control Act. See 33 U.S.C. § 1171(b) (8) (1970). 
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CONCLUSION 


As stated at the outset, we take no position on the com- 
panion case to this proceeding, Calvert Clif’ Coordinating 
Committee, Inc. v. United States Atomic Energy Commis- 
sion (No. 24,839). 

The general issues concerning Appendix D, however, are 
of major importance to the entire electric industry. On all of 
these issues, the Atomic Energy Commission’s determina- 
tions have been reasonable and sufficient under NEPA. 
Therefore we urge that the relief sought by Petitioners be 
denied. 
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